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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL  273-2] 

PART  85 — CONTROL  OF  AIR  POLLUTION 
FROM  NEW  MOTOR  VEHICLES  AND 
NEW  MOTOR  VEHICLE  ENGINES 

Subpart  S — Recall  Regulations 

On  March  25,  1974,  a  notice  of  pro¬ 
posed  rulemaking  was  published  in  the 
Federal  Register,  (39  FR  11103),  con¬ 
cerning  the  proposal  to  establish  a  new 
Subpart  (S)  in  Part  85  of  Title  40  to 
provide  procedures  for  conducting  re¬ 
calls  pursuant  to  section  207(c)(1)  of 
the  Clean  Air  Act.  Interested  persons 
were  given  until  May  24,  1974,  to  submit 
written  comments  on  the  proposal  and 
such  comments  were  received  from 
American  Motors,  Chrysler,  Ford,  Gen¬ 
eral  Motors,  International  Harvester, 
Volkswagen,  Volvo,  Fiat,  White,  Motor 
Vehicle  Manufacturers  Association,  En¬ 
gine  Manufacturers  Association,  Motor 
and  Equipment  Manufacturers  Associ¬ 
ation,  Specialty  Equipment  Manufac¬ 
turers  Association,  Caterpillar  Trac¬ 
tor,  Cummins  Engine,  Mack  Truck, 
Automobile  Importers  of  America,  Pub¬ 
lic  Interest  Research  Group,  State  of 
Maryland,  and  Western  Union. 

Explanatory  statement.  Section  207 
(c)  (1)  of  the  Clean  Air  Act  provides  that 
“if  the  Administrator  determines  that  a 
substantial  number  of  any  class  or  cate¬ 
gory  of  vehicles  or  engines,  although 
properly  maintained  and  used,  do  not 
conform  to  the  regulations  prescribed 
under  section  202,  when  in  actual  use 
throughout  their  useful  life  *  *  *  he  shall 
require  the  manufacturer  to  submit  a 
plan  for  remedying  the  nonconform¬ 
ity  *  *  The  manufacturer  may  re¬ 
quest  a  public  hearing  to  contest  the  Ad¬ 
ministrator’s  determination  of  noncon¬ 
formity.  Unless,  as  a  result  of  such  hear¬ 
ing,  the  determination  is  withdrawn,  the 
manufacturer  must  give  dealers,  ultimate 
purchasers,  and  subsequent  purchasers 
notice  of  the  nonconformity.  Section  207 
(c)  (2)  authorizes  the  Administrator  to 
promulgate  regulations  to  prescribe  the 
content  of  the  notification  and  the  man¬ 
ner  in  which  it  is  given.  Section  208(a) 
authorizes  the  Administrator  to  require 
the  manufacturer  to  establish  and  main¬ 
tain  such  records  and  to  make  such  re¬ 
ports  as  are  necessary  to  ensure  that  the 
manufacturer  is  in  compliance  with  Title 
n,  Part  TV.  of  the  Act  and  applicable  regu¬ 
lations  thereunder. 

Without  an  ♦  adequate  regulatory 
scheme,  the  effectiveness  of  any  recall 
will  be  diminished  by  the  delays  which 
accompany  ad  hoc  decision  and  policy 
making.  These  delays  are  contrary  to  the 
interest  of  the  public,  the  environment, 
and  the  Agency  and  should  be  avoided. 
To  this  end,  I  am  promulgating  the  fol¬ 
lowing  regulations  to  implement  the 
statutory  requirements  of  the  Clean  Air 
Act.  These  regulations  are  contained  in 
six  major  sections: 

1.  Section  85.1802  describes  the  noti¬ 
fication  to  be  sent  by  the  Administrator 
to  a  manufacturer  of  vehicles  or  engines 


against  whom  a  determination  of  non¬ 
conformity  has  been  lodged.  The  notifica-  - 
tion  will  include  a  description  of  each 
class  or  category  of  vehicles  or  engines 
subject  to  the  determination  of  noncon¬ 
formity  as  well  as  the  factual  basis  for 
the  determination.  Finally  the  manufac¬ 
turer  will  be  given  a  date  by  which  he  is 
to  submit  a  plan  to  remedy  the  non¬ 
conformity. 

2.  Section  85.1803  describes  the  Reme¬ 
dial  Plan.  The  regulations  require  the 
manufacturer,  upon  notification  by  the 
Administrator  that  a  nonconformity 
exists,  to  submit  descriptions  of  the  pro¬ 
posed  repairs,  alterations,  or  modifica¬ 
tions  he  intends  to  use  to  correct  the 
nonconformity,  the  method  by  which 
owners  of  the  nonconforming  vehicles  or 
engines  will  be  identified,  and  the  proce¬ 
dure  which  owners  must  follow  to  have 
their  vehicles  remedied.  The  regulations 
further  require  the  manufacturer  to  de¬ 
scribe  any  conditions  upon  which  eli¬ 
gibility  for  repair  is  premised. 

The  regulations  also  address  the  ob¬ 
ligations  of  a  manufacturer  subject  to  a 
recall  in  regard  to  the  notification  of 
purchasers.  Notification  of  vehicle  or  en¬ 
gine  owners  will  usually  be  by  first  class 
mail.  A  copy  of  the  notification  must  be 
included  in  the  plan.  To  increase  the  effi¬ 
ciency  of  the  notification  process,  a  man¬ 
ufacturer  must  use  all  reasonable  means 
necessary  to  locate  ultimate  and  subse¬ 
quent  purchasers. 

Under  the  regulations,  each  vehicle  or 
engine  which  participates  in  the  recall 
campaign  (i.e.,  inspection  for  repair  fol¬ 
lowed  by  repair  if  necessary  or  repair 
without  inspection),  will  have  a  decal 
affixed  in  the  engine  compartment  in 
proximity  to  the  emission  label  or  in  such 
other  location  as  approved  by  the  Ad¬ 
ministrator. 

3.  Section  85.1804  provides  for  the  ap¬ 
proval  of  the  remedial  plan  by  the  Ad¬ 
ministrator  and  for  the  implementation 
of  the  plan  by  the  manufacturer.  Under 
the  regulations,  the  manufacturer  will 
receive  written  notice  that  the  remedial 
plan  has  been  approved  or  disapproved. 
Upon  receipt  of  notice  that  the  plan  has 
been  approved  the  manufacturer  is  to 
commence  implementation  of  the  plan. 

One  aspect  of  implementation  is  the 
notification  of  vehicle  or  engine  owners. 
The  regulations  provide  that  when  no 
public  hearing  is  requested  to  challenge 
the  determination  of  nonconformity, 
consumer  notification  is  to  commence 
within  15  working  days  of  the  receipt  of 
the  Administrator’s  approval  of  the  re¬ 
medial  plan.  If  a  hearing  is  held,  unless 
the  Administrator  withdraws  his  deter¬ 
mination  of  nonconformity,  the  Admin¬ 
istrator  will,  within  60  days  of  the 
completion  of  the  hearing,  order  the 
manufacturer  to  commence  prompt 
notification  of  vehicle  and  engine  owners. 

4.  Section  85.1805  describes  the  con¬ 
tents  of  the  notification  to  be  sent  to  ve¬ 
hicle  or  engine  owners.  The  section  re¬ 
quires  the  manufacturer  to  explain  to  the 
vehicle  or  engine  owner  most  of  what  is 
contained  in  the  remedial  plan.  Besides 
describing  the  procedural  aspects  of  ob¬ 


taining  correction  of  the  nonconformity, 
the  notification  will  inform  the  vehicle 
or  engine  owner  of  the  adverse  effects,  if 
any,  that  an  uncorrected  nonconformity 
may  have  on  performance,  driveability, 
and  the  functioning  of  other  engine  com¬ 
ponents.  Owners  will  be  warned  that 
failure  to  correct  the  nonconformity  may 
cause  vehicles  to  fail  an  emission  inspec¬ 
tion,  if  required  by  State  or  local  law.  In 
addition,  a  vehicle  or  engine  owner  will 
be  cautioned  that  by  not  participating  in 
the  recall  campaign,  he  may  have  failed 
to  have  properly  maintained  his  vehicle 
or  engine  which  could  cause  him  to  be 
ineligible  for  free  repair  under  his  emis¬ 
sions  warranty  or  a  future  recall  cam¬ 
paign. 

These  warnings  are  designed  to  im¬ 
prove  the  response  to  the  recall  cam¬ 
paign  by  encouraging  vehicle  and  engine 
owners  to  seek  correction  of  the  noncon¬ 
formity  as  well  as  to  give  vehicle  and 
engine  owners  important  information 
concerning  the  mechanical  condition  of 
their  vehicles  or  engines  and  the  legal 
impact  of  the  failure  to  obtain  correction 
of  the  nonconformity. 

5.  Section  85.1806  describes  the  rec¬ 
ords  which  a  manufacturer  must  keep 
and  the  reports  he  must  make  of  the 
recall  campaign.  From  this  data,  the. 
Administrator  will  be  able  to  evaluate 
the  success  of  the  recall  campaign  and 
determine  whether  a  subsequent  notifi¬ 
cation  will  be  required. 

6.  Section  85.1807  describes  the  proce¬ 
dures  which  will  be  followed  in  the  event 
that  the  manufacturer  requests  a  pub¬ 
lic  hearing  to  contest  the  Administra¬ 
tor’s  finding  of  nonconformity.  The 
hearing  is  designed  to  conform  with  the 
requirements  of  the  Administrative  Pro¬ 
cedure  Act,  5  U.S.C.  551-9,  and  701-6, 
as  amended.  Under  the  regulations, 
party  status  is  afforded  the  contesting 
manufacturer,  the  Agency,  and  inter¬ 
veners.  Any  member  of  the  public  may 
petition  to  intervene.  If  the  presiding  of¬ 
ficer  determines  that  certain  criteria  are 
met,  the  petition  will  be  granted.  The 
criteria  are  designed  to  test  the  peti¬ 
tioner’s  Interest  in  the  proceeding.  In 
this  manner,  effective  public  participa¬ 
tion  can  be  provided  without  sacrificing 
the  concomitant  public  interest  in  an  ex¬ 
pedited  hearing. 

Comments  received.  (In  the  discussion 
to  follow,  section  numbers  are  referenced 
to  the  proposed  regulations  unless  other¬ 
wise  noted.) 

I.  Issues 

A.  ISSUES  RAISED  IN  ORIGINAL  PROPOSAL 

In  the  preamble  to  the  proposed  regu¬ 
lations,  two  major  concerns  were  indenti- 
fied:  (1)  The  formality  required  by  the 
public  hearing  requirement  of  section 
207(c)(1)  of  the  Act;  and,  (2)  the 
viability  of  the  decal  and  certificate  pro¬ 
gram  to  be  implemented  as  part  of  the 
remedial  plan. 

1.  Public  hearings.  The  question  of  the 
nature  of  the  public  hearing  required  by 
the  recall  provisions  of  the  Act  was  re¬ 
solved  in  favor  of  formal  hearings  to  be 
governed  by  the  requirements  of  the 
Administrative  Procedure  Act  (herein, 
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APA),  5  U.S.C.  554  et  seq  (1970).  Al¬ 
though  comments  were  received  concern¬ 
ing  the  content  of  the  procedures  (dis¬ 
cussed  below),  the  conclusion  that  sec¬ 
tion  207(c)  (1)  should  be  read  to  require 
a  formal  APA  hearing  was  not  chal¬ 
lenged  and  the  formal  nature  of  the  pro¬ 
ceedings  has  been  retained  for  final 
promulgation. 

2.  Decal  and  certificate  -programs. 
Under  the  proposed  regulations,  each  ve¬ 
hicle  brought  to  a  repair  facility  in  re¬ 
sponse  to  notification  would  have  a  decal 
affixed  to  one  of  the  non-movable  inside 
glass  surfaces.  In  addition  vehicle 
owners  would  receive  a  recall  campaign 
certificate.  Some  owners  of  recalled  ve¬ 
hicles  may  not  be  eligible  for  free 
remedial  repair  (e.g.,  the  vehicle  was  not 
properly  maintained  and  used)  but  the 
decal  and  certificate  would  still  be  is¬ 
sued  if  the  vehicle  were  brought  to  the 
appropriate  repair  facility. 

The  purpose  of  the  decal  and  certifi¬ 
cate  programs  was  to  complement  state 
inspection  programs  by  allowing  identi¬ 
fication  of  those  vehicles  which  had  com¬ 
plied  with  the  recall  notification  and 
those  which  had  not.  As  proposed,  every 
vehicle  presented  for  repair  would  have 
a  decal  applied  and  the  vehicle  owner 
would  have  received  a  certificate  regard¬ 
less  of  whether  any  remedial  action  had 
been  taken.  The  conditioning  of  the  is¬ 
suance  of  the  decal  and  certificate  on  ac¬ 
tual  repair  was  rejected  in  the  original 
proposal  on  the  basis  that  to  do  so  might 
deter  some  states  from  utilizing  them. 

The  force  of  the  criticism  was  directed 
at  two  points:  (a)  The  decal  should  be 
conditioned  on  actual  participation  in 
the  recall  campaign  (i.e.,  inspection  for 
repair  followed  by  repair  if  necessary  or 
repair  without  inspection) ;  and  (b)  the 
certificate  should  be  dropped  as  it  was 
redundant  and  served  no  independent 
function. 

In  view  of  the  lack  of  response  from 
states  concerning  the  program  (only 
Maryland  commented),  and  in  consid¬ 
eration  of  the  comments  of  vehicle 
manufacturers,  the  final  regulations  re¬ 
flect  the  substance  of  these  comments. 
The  certificate  provision  has  been 
dropped  altogether.  The  decal,  as  sug¬ 
gested,  will  be  affixed  only  to  those  ve¬ 
hicles  or  engines  actually  receiving  re¬ 
medial  action.  It  should  be  noted  that 
remedial  action  is  constituted  either  of 
remedial  repair  or  merely  inspection  for 
repair  if  no  repair  is  needed.  As  the  decal 
provision  is  intended  to  aid  state  inspec¬ 
tion  programs,  those  vehicles  or  engines 
inspected  for  repair  but  not  requiring  re¬ 
pair  must  be  distinguished  from  those 
which  were  not  involved  in  the  recall 
campaign  in  any  way. 

The  regulations  provide  for  the  issu¬ 
ance  of  a  decal  only  upon  actual  par¬ 
ticipation  in  the  recall  campaign.  Where 
an  owner  is  found  ineligible  for  the 
remedial  action  because  of  a  failure  to 
properly  maintain  or  use  his  vehicle  or 
engine,  no  decal  would  be  issued.  States 
which  utilize  the  decal  for  inspection 
programs  may  desire  to  establish  proce¬ 
dures  by  which  those  who  are  ineligible 
for  remedial  action  and  who  obtain  the 


proper  service  at  their  own  expense  can 
demonstrate  effective  compliance  with 
the  recall  campaign  for  inspection  pur¬ 
poses. 

Additional  comments  were  directed  at 
the  location  of  the  decal  itself  and  the 
majority  favored  locating  the  decal  in  the 
engine  compartment.  The  location  of  the 
decal  on  the  glass  surface,  it  was  sug¬ 
gested,  would  risk  removal  by  owners  and 
loss  due  to  glass  breakage,  and  was  com¬ 
plicated  by  state  laws  regulating  window 
obstructions.  The  location  of  the  decal 
in  the  engine  compartment,  on  the  other 
hand,  would  not  subject  the  decal  to  the 
same  degree  of  risk  of  destruction  and  is 
not  regulated  by  state  law. 

As  part  of  the  arguments  to  drop  the 
certificate,"  several  manufacturers  sug¬ 
gested  that  the  VTN  number  could  be  in¬ 
cluded  in  the  decal  to  insure  that  decals 
are  not  transferred. 

The  final  regulations  thus  require  the 
decal  to  contain  the  vehicle  or  engine 
identification  number  and  provide  for  in¬ 
stallation  in  the  engine  compartment. 

B.  OTHER  ISSUES  RAISES  BY  PUBLIC 
COMMENTS 

The  comments  to  the  proposed  regula¬ 
tions  raised  three  major  issues  not  pre¬ 
viously  addressed  in  the  regulations 
themselves  or  the  supporting  documents: 
(1)  The  division  of  responsibility  for  the 
recall  plan  and  the  subsequent  recall 
campaign  of  heavy  duty  vehicles  when 
the  engine  and  the  vehicle  in  which  it  is 
installed  are  produced  by  different  man¬ 
ufacturers  (i.e.,  the  multiple  manufac¬ 
turer  problem) ;  (2)  the  impact  of  the 
recall  regulations  on  aftermarket  part 
manufacturers  and  independent  service 
facilities;  and  (3)  the  ability  of  foreign 
manufacturers  to  comply  with  the  time 
limits  specified  in  various  sections  of  the 
regulations.  A  fourth  class  of  comments 
demonstrated  concern  over  the  lack  of 
definitions  for  the  terms  '‘substantial 
number”  and  “class  or  category.” 

1.  Multiple  manufacturers.  Analysis  of 
the  issues  surrounding  the  recall  of  heavy 
duty  vehicles  when  the  engine  and  ve¬ 
hicle  manufacturer  are  not  the  same  has 
lead  EPA  to  the  conclusion  that  the  bur¬ 
den  of  the  recall  campaign  must  be  with 
the  manufacturer  (vehicle  or  engine)  at 
fault.  Thus,  the  issuance  of  the  noti¬ 
fication  of  nonconformity  to  a  manufac¬ 
turer  would  implicitly  allege  that  the 
manufacturer  is  responsible  as  the  sole 
cause  of  the  nonconformity.  The  other 
manufacturer(s)  would  not  be  liable  in 
any  way  to  EPA  for  correcting  the  non¬ 
conformity  and  any  necessary  assistance 
would  be  a  matter  for  agreement  between 
the  parties. 

The  heavy  duty  manufacturers  urged 
that  the  final  regulations  delineate  the 
lines  of  responsibility  between  vehicle 
and  engine  manufacturers.  To  determine 
the  duties  of  each  manufacturer  in  ad¬ 
vance  of  an  actual  recall  would,  however, 
ignore  the  general  principle  that  liability 
should  be  based  in  fault.  No  formalized 
demarcation  of  the  responsibilities  of  the 
various  manufacturers  in  a  recall  of  a 
vehicle  not  produced  by  a  single  manu¬ 
facturer  could  be  fair  in  all  cases.  The 


most  equitable  solution  to  this  problem 
is  to  handle  each  case  on  its  own  merits. 
Pot  these  reasons,  no  attempt  lias  been 
made  to  define  the  roles  of  vehicle  and 
engine  manufacturers  in  the  regulations. 

2.  Impact  on  the  aftermarket  parts 
and  independent  service  industries.  The 
comments  also  raised  the  question  of  the 
anticompetitive  impact  of  the  regulations 
on  the  aftermarket  parts  and  independ¬ 
ent  service  industries. 

Section  85.1803(a)  (4)  requires  a  man¬ 
ufacturer  against  whom  a  recall  order  is 
lodged  to  describe  “the  proper  mainte¬ 
nance  and  use,  if  any,  upon  which  the 
manufacturer  conditions  eligibility  for 
repair  under  the  remedial  plan,  *  *  * 
(provided  that  no)  such  condition  may 
be  imposed  unless  it  is,  in  the  judgment 
of  the  Administrator,  demonstrably  re¬ 
lated  to  preventing  the  nonconformity.” 

It  was  suggested  that  the  provision  be 
modified  to  ensure  that  use  of  after- 
market  parts  could  not  be  used  to  deny 
eligibility  for  remedial  action  per  se. 
Although  it  is  unlikely  that  a  blanket 
prohibition  of  the  use  of  aftermarket 
parts  could  satisfy  the  proviso  of  the 
condition  (quoted  above) ,  the  suggested 
modification  serves  to  avoid  any  future 
argument  over  this  issue  and  has  there¬ 
fore  been  adopted  in  the  final  regula¬ 
tions.  It  should  be  noted  that  the  owner 
notification  letter  (as  described  in 
$  85.1805  sections  (a)  (3)  contains  a 
statement  as  to  the  proper  maintenance 
requirements  to  be  Imposed  on  vehicle  or 
engine  owners.  The  language  of  this  pro¬ 
vision  has  also  been  changed  in  response 
to  the  comments  of  the  aftermarket 
parts  industry. 

It  was  also  contended  that  S  85.1803 
(a)(5)  was  anti-competitive  in  that  it 
restricts  the  performance  of  the  repair 
to  agents  of  the  manufacturer.  It  was 
argued  that  unless  special  knowledge  is 
needed  to  perform  the  repair,  a  vehicle 
or  engine  owner  should  be  allowed  to 
have  the  nonconformity  corrected  at  any 
facility  of  their  choice.  The  difficulty 
with  this  argument  is  that  the  Act  re¬ 
quires  a  manufacturer  to  remedy  the 
nonconformity.  The  legislative  history 
provides  no  basis  for  requiring  the  vehi¬ 
cle  or  engine  manufacturer  to  pay  for 
recall  work  done  by  service  facilities  in 
general  as  opposed  to  franchised  dealers 
or  authorized  agents.  Of  course,  if  the 
unlikely  circumstance  arose  that  special 
service  not  available  from  agents  of  the 
manufacturer  was  necessary  to  remedy 
the  nonconformity,  the  Agency  could 
require  the  manufacturer  to  utilize  such 
service.  However,  the  manufacturer  will 
be  able  to  remedy  the  vast  majority  of 
the  recalls  through  his  own  agents.  Since 
manufacturers  have  traditionally  been 
allowed  to  specify  who  would  perform  re¬ 
call  (and  warranty)  work,  no  adequate 
justification  exists  for  changing  the 
status  quo. 

3.  Foreign  manufacturers.  Another  is¬ 
sue  raised  by  the  comments  not  originally 
addressed  by  the  proposed  regulations 
concerns  the  ability  of  foreign  manufac¬ 
turers  to  comply  with  the  various  time 
limits  specified  in  the  regulations.  The 
major  deadlines  are:  (a)  The  date  for 
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submission  of  the  remedial  plan;  (b)  the 
date  by  which  notification  of  owners 
should  commence;  (c)  the  dates  for  sub¬ 
mission  of  quarterly  reports;  and  (d)  the 
time  allowed  for  a  request  for  a  public 
hearing.  All  of  these  provisions  allow  for 
the  exercise  of  discretion  on  the  part  of 
the  Administrator  (either  in  setting  the 
date  or  in  extending  it) .  The  concern  of 
foreign  manufacturers  is  understandable 
but  the  flexibility  of  the  regulations 
would  seem  to  answer  these  concerns  and 
no  changes  in  regard  to  these  comments 
have  been  made. 

4.  Need  for  definitions.  Manufacturers 
also  criticized  the  policy  decisions  not  to 
define  “substantial  number”  and  “class 
or  catgeory”  as  those  phrases  are  used  in 
section  207(c)  (1)  of  the  Act.  The  defini¬ 
tion  of  these  terms  is  not  necessary  to 
the  exercise  of  the  recall  authority 
granted  by  the  Clean  Air  Act.  Although 
it  may  be  argued  that  formal  definitions 
could  simplify  the  issues  of  any  recall 
hearing  (and  thereby  expedite  the  hear¬ 
ing)  ,  until  the  full  impact  of  such  defini¬ 
tions  on  other  programs  is  understood, 
rulemaking  in  these  areas  should  be 
postponed. 

n.  Specific  Provisions 

a.  notice  to  the  manufacturer 

Section  85.1802  of  the  proposed  regula¬ 
tions  was  designed  to  afford  a  manufac¬ 
turer  notice  that  a  determination  of  non¬ 
conformity  had  been  lodged  against  him 
and  to  provide  the  manufacturer  the 
basis  for  the  determination.  A  manufac¬ 
turer  was  also  to  be  given  at  least  30 
days  in  which  to  submit  a  remedial  plan. 

Criticism  of  this  provision  was  aimed 
at  the  lack  of  specificity  as  to  the  in¬ 
formation  to  be  given  a  manufacturer 
concerning  the  determination  of  non¬ 
conformity  and  the  30  day  period  allowed 
for  submission  of  a  remedial  plan. 

The  detail  of  the  explanation  of  the 
factual  basis  of  the  Administrator’s  re¬ 
call  decision  to  be  given  to  a  manufac¬ 
turer  is,  of  course,  an  important  con¬ 
sideration.  A  manufacturer  will  probably 
base  his  decision  to  request  a  public  hear¬ 
ing  in  large  part  on  the  data  provided  by 
the  EPA.  It  is  in  the  interest  of  the 
agency  to  avoid  such  hearings  when  pos¬ 
sible  and  it  is  therefore  in  the  Agency’s 
interest  to  provide  sufficient  information 
to  a  manufacturer  to  convince  him  that 
the  determination  is  sound.  The  general 
statement  of  §  85.1802  that  the  manu¬ 
facturer  will  be  given  the  factual  basis 
for  the  determination  of  nonconformity 
encompasses  any  statistical  analysis  and 
data  used  in  making  the  determination 
(not  previously  provided  the  manufac¬ 
turer  by  the  EPA) .  For  this  reason,  the 
general  language  of  the  provision  has  not 
been  changed. 

The  provision  also  called  for  the  sub¬ 
mission  of  a  remedial  plan  on  or  before  a 
date  designated  by  the  Administrator 
which  date  was  to  be  no  sooner  than 
thirty  days  after  the  receipt  by  the 
manufacturer  of  the  notice  of  noncon¬ 
formity.  Section  85.1803(c)  allowed  the 
manufacturer  to  obtain  an  extension 
upon  good  cause  shown.  The  objections 
of  the  manufacturers  to  the  thirty  days 


language  was  that  thirty  days  is  not  suf¬ 
ficient  time  in  which  to  devise  a  remedy 
to  the  nonconformity  and  prepare  a  re¬ 
medial  plan.  The  thirty  day  period  was 
intended  to  be  a  minimum  period.  The 
actual  deadline  for  the  submission  of  the 
remedial  plan  would  be  determined  only 
after  evaluation  of  the  particular  cause 
of  the  nonconformity,  the  technological 
problems  involved  in  remedying  the  non¬ 
conformity,  and  the  time  needed  for  de¬ 
vising  a  workable  plan  to  apply  the  rem¬ 
edy  to  vehicles  or  engines  in  the  field. 

The  time  imposed  on  foreign  manufac¬ 
turers  would  also  reflect  any  delay  ex¬ 
pected  because  of  overseas  mail  service. 
Furthermore,  a  manufacturer  could  re¬ 
quest  an  extension  if  the  time  allocated 
for  the  remedial  plan  is  not  sufficient. 

Despite  the  obvious  flexibility  of  the 
provision,  the  30  day  period  has  been  ex¬ 
tended  to  45  days  in  order  to  make  the 
remedial  plan  deadline  consistent  with 
the  amended  provision  governing  re¬ 
quests  for  public  hearings. 

B.  REMEDIAL  PLAN 

Section  85.1803  describes  the  Remedial 
Plan.  The  proposed  regulations  would  re¬ 
quire  the  manufacturer,  upon  notifica¬ 
tion  by  the  Administrator  that  a  noncon¬ 
formity  exists,  to  submit  descriptions  of 
the  repairs,  alterations,  or  modifications 
he  intends  to  use  to  correct  the  noncon¬ 
formity,  the  method  by  which  owners  of 
the  nonconforming  vehicles  or  engines 
would  be  identified,  and  the  procedure 
which  owners  must  follow  to  have  their 
vehicles  remedied.  The  proposed  regula¬ 
tions  would  also  require  the  manufac¬ 
turer  to  describe  any  conditions  upon 
which  eligibility  for  repair  was  premised. 

Section  85.1803  also  addressed  the  obli¬ 
gations  of  a  manufacturer  subject  to  a 
recall  in  regard  to  the  notification  of 
purchasers.  Notification  to  ultimate  and 
subsequent  purchasers  was  required  to 
be  in  writing  and  a  copy  of  the  notifica¬ 
tion  was  to  be  included  in  the  plan.  The 
decal  and  certificate  programs  (dis¬ 
cussed  above)  were  also  described  in  the 
section. 

The  comments  to  the  requirements  of 
§  85.1803  can  be  grouped  into  four  gen¬ 
eral  classifications:  (1)  Those  aimed  at 
the  provisions  concerning  the  design  and 
testing  of  the  remedial  repair;  (2)  those 
aimed  at  the  notification  of  vehicle  or 
engine  owners;  (3)  those  directed  to  the 
actual  conduct  of  the  campaign;  and  (4) 
the  comments  aimed  at  the  information 
needed  by  the  EPA  to  evaluate  the  manu¬ 
facturer’s  plan. 

1.  Remedial  repair.  The  proposed  reg¬ 
ulations,  pursuant  to  subparagraph 
(a)  (2)  of  |  85.1803,  required  a  manufac¬ 
turer  to  submit  “a  description  of  the 
specific  modification,  alterations,  repairs, 
(etc)  *  *  *”  to  be  used  to  remedy  the 
nonconformity  and  a  summary  of  tech¬ 
nical  information  which  supports  the 
decision  to  use  the  particular  remedy. 
Section  85.1803(a)  (8)  required  the  reme¬ 
dial  plan  to  include  a  statement  “that 
an  adequate  supply  of  parts  would  be 
available  to  perform”  the  remedial  re¬ 
pair.  Paragraph  (f)  of  this  section 
allowed  the  Administrator  to  require 
the  manufacturer  to  conduct  tests  in¬ 


corporating  the  remedial  repair  accord¬ 
ing  to  procedures  specified  by  the 
Administrator. 

The  comments  reflect  a  concern  on 
the  part  of  manufacturers  that  these 
provisions  could  be  burdensome  in  appli¬ 
cation,  especially  when  (under  §  85.1802) 
a  manufacturer  might  be  given  only  30 
days  in  which  to  submit  the  remedial 
plan. 

Because  the  factors  of  each  recall 
determination  will  not  be  the  same,  tire 
regulations  provide  the  Administrator 
with  flexibility  in  determining  the  time 
allowed  a  manufacturer  to  submit  a  re¬ 
medial  plan  (some  of  the  considerations 
involved  in  determining  this  deadline  are 
discussed  above) »  Although  the  potential 
for  abuse  can  be  said  to  exist,  the  regu¬ 
lations  themselves  are  not  inherently 
burdensome  and  the  possibility  of  unfair¬ 
ness  in  their  application  is  justified  by 
the  flexibility  they  provide  the  Agency 
to  deal  with  the  variables  of  recall. 

As  part  of  the  evaluation  of  the  reme¬ 
dial  plan,  it  is  important  to  know  how 
the  manufacturer  will  ensure  that  the 
parts  to  conduct  the  remedial  repair  will 
be  available.  As  proposed,  the  regula¬ 
tions  did  not  require  notice  of  the  date 
by  which  parts  would  be  available  but 
only  a  statement  that  they  would  be 
available.  The  analysis  of  the  criticism 
of  this  provision  revealed  further  defi- 
ciences  in  its  scope.  For  this  reason,  the 
final  regulations  require  not  only  a  de¬ 
scription  of  when  parts  will  be  available 
but  information  concerning  the  quantity 
of  parts  designated  for  initial  shipment 
and  the  method  to  be  used  to  ensure  that 
the  supply  of  parts  is  both  adequate  and 
responsive  to  owner  demand. 

Concern  was  also  expressed  with  the 
broad  authority  of  the  Administrator  to 
require  testing  of  the  manufacturer’s 
remedy  pursuant  to  §  85.1803(f).  It 
should  be  pointed  out  that  the  testing 
under  this  provision  would  not  always  be 
required  and  in  any  case  would  not  inter¬ 
fere  with  the  initial  submission  of  the 
remedial  plan.  The  question  here  is  the 
extent  to  which  the  discretion  granted  by 
the  provision  is  necessary  to  the  purpose 
of  the  provision.  As  the  authority  re¬ 
flected  by  paragraph  (f)  would  be  exer¬ 
cised  when  doubt  exists  as  to  the  effec¬ 
tiveness  of  the  remedy,  it  is  the  need  for 
data  which  is  the  essence  of  the  require¬ 
ment.  In  response  to  these  comments,  the 
provision  has  been  modified  to  limit  the 
discretion  of  the  Administrator  in  this 
case  to  requiring  tests  “reasonably  de¬ 
signed  to  demonstrate”  the  effectiveness 
of  a  remedy. 

2.  Consumer  notification.  The  second 
classification  of  comments  identified 
above  represents  those  aimed  at  con¬ 
sumer  notification.  As  a  matter  of  edi¬ 
torial  comment,  it  was  pointed  out  that 
the  phrase  “ultimate  and  subsequent 
purchasers  (if  known)  ”  was  confusing  in 
that  the  phrase  taken  literally  would  in¬ 
clude  the  owner  of  record  and  the  origi¬ 
nal  purchaser  (who  may  no  longer  be 
the  owper  of  record) .  In  order  to  avoid 
this  confusion,  it  was  suggested  that  the 
phrase  “vehicle  or  engine  owner”  be  used 
in  its  place.  This  suggestion  has  been 
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adopted.  It  should  be  emphasized  that 
this  change  cannot  be  Interpreted  to 
relieve  the  manufacturer  of  taking  posi¬ 
tive  action  to  Identify  and  notify  sub¬ 
sequent  purchasers. 

The  substantive  objections  were  made 
In  regard  to  paragraph  (b)  of  S  85.1803 
which  required:  (1)  Notification  of  own¬ 
ers  to  be  made  In  writing  and  “by 
certified  mall  or  such  other  means  as 
approved  by  the  Administrator”  and  (2) , 
that  a  manufacturer  use  all  reasonable 
means  necessary  to  locate  owners  “pro¬ 
vided  that  the  Administrator  may  re¬ 
quire  the  manufacturer  to  use  motor 
vehicle  registration  lists  as  available 
from  state  or  commercial  sources  *  * 

These  comments  raised  questions  con¬ 
cerning  the  effectiveness  of  certified  mall 
and  commercial  and  state  sources  for 
owner  notification  purposes.  Although 
much  of  this  reaction  can  be  viewed  as 
economic  in  origin,  there  is  merit  in  the 
criticisms,  especially  that  directed  to¬ 
ward  vehicle  registration  lists. 

Presently,  safety  related  notifications 
handled  by  the  NHTSA  are  made  by 
certified  mail  as  required  by  statute.  The 
NHTSA  experience  would  appear  to  op¬ 
pose  the  manufacturers’  argument  that 
certified  mail  is  “ineffective”  but  the  data 
that  is  available  tends  to  support  the  con¬ 
tention  that  first  class  mail  is  at  least 
as  effective  as  certified  mail  in  reaching 
owners.  The  requirement  that  the  initial 
notification  always  be  made  by  certified 
mail  has  therefore  been  dropped.  Cer¬ 
tified  mail  may,  however,  be  required 
when  warranted  by  good  cause. 

The  possible  use  of  registration  lists  to 
locate  vehicle  or  engine  owners  was  em¬ 
phatically  denounced.  A  number  of 
manufacturers  described  the  Inadequa¬ 
cies  and  costs  of  such  sources  in  detail. 
It  should  be  noted  that  §-85.1804  (de¬ 
scribing  the  owner  notification)  requires 
a  manufacturer  to  Include  a  card  in  the 
owner  notification  letter  on  which  the 
letter  recipient  can  note  that  the  vehicle 
or  engine  has  been  sold  and  the  address 
of  the  purchaser.  In  response  to  these 
comments,  the  discretion  of  the  Admin¬ 
istrator  to  require  the  use  of  such  lists 
is  restricted  to  “good  cause”  in  the  final 
regulations. 

Paragraph  (g)  of  the  proposed  regu¬ 
lations  would  have  allowed  the  Adminis¬ 
trator  to  order  subsequent  notifications 
“by  reasonable  and  appropriate  means.” 
For  the  reasons  discussed  above,  this 
provision  has  been  changed  to  allow  sub¬ 
sequent  notifications  to  be  made  by  first 
class  mail  (or  other  reasonable  means) 
and  reserves  certified  mail  to  circum¬ 
stances  where  good  cause  can  be  demon¬ 
strated. 

3.  Conduct  of  the  campaign.  The  third 
classification  of  comments  concerns 
those  provisions  dealing  with  actual  con¬ 
duct  of  the  recall  campaign.  (A  discus¬ 
sion  of  the  criticism  made  with  regard 
to  the  impact  of  the  requirements  of  the 
provisions  on  the  aftermarket  and  in¬ 
dependent  service  industries  appears 
above).  Specific  attention  was  given  by 
maunfacturers  to  the  requirement  that 
“repair  shall  be  completed  within  60 


days  from  the  date  the  owner  first 
tenders  the  vehicle  or  engine  *  *  •”  It 
was  pointed  out  that,  as  written,  an  own¬ 
er  could  present  his  vehicle  or  engine 
for  repair  prior  to  the  date  on  which 
parts  would  be  available  to  dealers.  Also, 
the  60  day  period  was  needlessly  in¬ 
flexible.  The  language  of  this  provision 
in  the  final  regulations  has  been 
changed  to  require  the  repair  to  be  com¬ 
pleted  within  a  reasonable  time  from  the 
date  an  owner  tenders  his  vehicle  or  en¬ 
gine  (measured  after  the  date  desig¬ 
nated  by  the  manufacturer  as  the  date 
after  which  the  repair  could  be  ob¬ 
tained).  The  “reasonable  time”  would 
be  designated  the  Administrator  upon 
review  and  approval  of  the  plan. 

Section  85.1803(a)(6)  required  a 
manufacturer  to  give  specific  informa¬ 
tion  concerning  those  persons,  other 
than  dealers  who  were  to  perform  the 
remedial  repair.  One  manufacturer  ob¬ 
jected  strenuously  to  this  requirement 
as  burdensome  and  argued  that  it  effec¬ 
tively  limited  the  class  of  those  who 
could  perform  the  repair  to  his  dealers. 

In  evaluating  these  comments,  the  pur¬ 
pose  of  the  provision  must  be  kept  in 
mind.  The  EPA  has  an  interest  to  see 
that  the  repair  is  done  correctly  and  ac¬ 
cording  to  all  the  requirements  of  the 
recall  plan.  To  the  extent  that  the  manu¬ 
facturer  has  delegated  his  duties  under 
the  plan  to  persons  outside  his  corporate 
umbrella,  the  EPA  can  demand  certain 
assurances  that  the  recall  campaign  will 
not  suffer  as  a  result  of  this  delegation. 
The  assurances  should  not,  however,  be 
so  stringent  as  to  deny  a  manufacturer 
the  option  of  designating  nondealers  as 
facilities  for  performing  the  remedial 
repair  (e.g.,  authorized  warranty 
agents). 

For  these  reasons,  the  requirements  of 
§  85.1803(a)  (6)  have  been  changed  to 
require  a  manufacturer  to  provide,  as  a 
part  of  the  plan,  a  description  of  the 
class  of  persons,  (other  than  dealers  or 
authorized  warranty  agents) ,  if  any,  who 
will  perform  the  remedial  repair  and  a 
statement  that  participating  members 
will  be  properly  equipped  to  perform  it. 

4.  Evaluation  of  the  Remedial  Plan. 
The  final  group  of  comments  were  di¬ 
rected  at  various  provisions  requesting, 
or  allowing  for  the  Administrator  to  re¬ 
quest,  information  concerning  the  pro¬ 
posed  remedy  and  the  remedial  plan. 
The  objections  were  largely  editorial 
and  are  reflected  in  minor  language 
changes  in  the  final  regulation.  An  ob¬ 
jection  was  raised  to  the  broad  discre¬ 
tion  of  the  Administrator  to  request 
additional  information  with  regard  to 
the  plan.  The  final  regulations  limit 
this  authority  to  other  information 
which  the  Administrator  may  “reason¬ 
ably  determine  is  necessary  to  evaluate 
the  remedial  plan.”  This  language  Is  In 
substantial  conformity  with  Section  208 
(a)  of  the  Act. 

c.  approval  or  plan;  implementation 
Section  85.1S04  provides  for  the  ap¬ 
proval  of  the  remedial  plan  by  the  Ad¬ 
ministrator  for  the  Implementation  of 


the  plan  by  the  manufacturer.  Under 
the  proposed  provisions,  the  manufac¬ 
turer  would  receive  written  notice  that 
the  remedial  plan  has  been  approved. 
Upon  receipt  of  this  notice  the  manu¬ 
facturer  is  to  commence  implementa¬ 
tion  of  the  plan. 

One  aspect  of  implementation  Is  the 
notification  of  ultimate  and  subsequent 
purchases.  The  proposed  regulations 
provide  that  when  no  public  hearing  was 
requested  to  challenge  the  determina¬ 
tion  of  nonconformity,  consumer  notifi¬ 
cation  would  commence  within  15  days 
of  the  receipt  of  the  Administrator’s  ap¬ 
proval  of  the  remedial  plan.  If  a  hearing 
was  held,  unless  the  Administrator 
withdraws  his  determination  of  noncon¬ 
formity,  the  Administrator  would, 
within  60  days  of  the  completion  of  the 
hearing,  order  the  manufacturer  to 
commence  prompt  notification  of  vehi¬ 
cle  and  engine  owners. 

Criticism  was  also  directed  at  the  15 
day  period  allowed  for  implementation 
of  the  plan  following  notice  of  its  ap¬ 
proval  by  the  Administrator.  This 
criticism  Ignores  the  fact  that  the  pro¬ 
vision  also  allows  the  Administrator  to 
specify  a  time  other  than  the  15  day 
period  In  which  notification  is  to  com¬ 
mence  and  that  the  approval  of  the  plan 
is  made  in  full  view  of  the  manufac¬ 
turer’s  statements  regarding  parts 
availability  and  the  date  on  or  after 
which  an  owner  could  receive  the 
remedial  repair.  Again,  the  period  speci¬ 
fied  is  a  minimum  period  and  the  pro¬ 
vision  is  sufficiently  flexible  to  handle 
any  difficulties  which  might  arise. 

In  response  to  additional  comments 
and  in  order  to  clarify  the  provision,  the 
15  day  period  has  been  changed  to  “15 
working  days.”  Other  than  this  clarifi¬ 
cation,  the  notification  requirement  has 
not  been  changed  in  the  final  regula¬ 
tions. 

D.  NOTIFICATION  TO  VEHICLE  OR  ENGINE 
OWNERS 

Section  85.1805  describes  the  content 
of  the  notification  to  be  sent  to  owners 
of  recalled  vehicles  and  engines.  The 
section  would  require  the  manufacturer 
to  explain  to  the  vehicle  or  engine  owner 
most  of  what  is  contained  in  the  reme¬ 
dial  plan.  Besides  describing  the  proce¬ 
dural  aspects  of  obtaining  correction  of 
the  nonconformity,  the  notification 
would  inform  the  vehicle  or  engine 
owner  of  the  adverse  effects,  if  any,  that 
an  uncorrected  nonconformity  may 
have  on  performance,  driveability,  and 
the  functioning  of  other  engine  com¬ 
ponents.  In  addition,  owners  would  be 
warned  that  failure  to  correct  the  non¬ 
conformity  could  cause  vehicles  to  fail 
an  emission  inspection,  if  required  by 
State  or  local  law,  and  could  jeopardize 
the  warranty  made  applicable  to 
engines  and  vehicles  by  section  207  of 
the  Act.  These  warnings  were  designed 
to  improve  the  response  to  the  recall 
campaign  by  encouraging  vehicle  and 
engine  owners  to  seek  correction  of  the 
nonconformity  as  well  as  to  give  vehicle 
and  engine  owners  important  informa¬ 
tion  concerning  the  mechanical  eondi- 
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tion  of  their  vehicles  or  engines  and  the 
legal  impact  of  the  failure  to  obtain 
correction  of  the  nonconformity. 

The  bulk  of  the  comments  concerned 
the  content  of  the  notification  letter  it¬ 
self.  Particular  attention  was  given  to 
those  warnings  described  above.  The  crux 
of  the  criticism  was  that  these  state¬ 
ments  would  not  always  be  true  (e.g.,  a 
nonconforming  vehicle  might  not  fail  a 
state  inspection  test)  and  therefore 
should  be  deleted.  The  express  qualifica¬ 
tion  of  these  warnings,  however,  em¬ 
phasizes  their  function  as  warnings  and 
not  statements  of  inevitable  result.  A 
consumer  whose  vehicle  or  engine  is  sub¬ 
ject  to  a  recall  campaign  should  be  fully 
informed  of  the  potential  consequences 
of  failing  to  participate  in  the  campaign. 

A  number  of  comments  were  directed 
specifically  at  the  requirement  that  the 
notification  letter  include  the  statement 
that  failure  to  comply  with  a  recall  cam¬ 
paign  could  jeopardize  an  owner’s  emis¬ 
sions  warranty.  The  difficulty  with  the 
required  statement  is  that  it  raises  more 
questions  than  it  may  answer.  It  was 
pointed  out  in  the  comments  that  non¬ 
participation  in  a  recall  campaign  could 
more  accurately  be  found  to  be  a  lack  of 
proper  maintenance  and  could  thereby 
cause  a  vehicle  or  engine  owner  to  be 
ineligible  for  free  repair  under  the 
emissions  warranty  or,  in  the  event  a 
class  of  vehicles  or  engines  was  recalled 
a  second  time,  to  be  ineligible  for  repair 
under  a  recall  campaign.  It  was  also 
noted  that  the  first  clause  of  the  emis¬ 
sions  warranty  covers  a  vehicle  or  engine 
which  fails  to  meet  certain  standards  at 
the  time  of  sale.  Since  the  condition  of 
a  vehicle  or  engine  at  the  time  of  sale 
cannot  be  affected  by  future  treatment 
by  its  owner,  the  admonition  in  question 
cannot  be  said  to  apply  to  this  part  of 
the  emissions  warranty.  In  order  to 
clarify  these  and  other  issues  concerning 
the  implications  of  a  failure  to  partici¬ 
pate  in  a  campaign,  the  language  of  the 
warning  has  been  modified  to  incorpo¬ 
rate  the  view  that  what  an  owner  risks 
by  nonparticipation  is  a  later  finding 
that  he  has  not  properly  maintained  his 
vehicle  or  engine  which  could  cause  him 
to  be  ineligible  for  free  repair  under  the 
warranty  provisions  or  in  a  future  recall 
campaign. 

Finally  it  was  urged  that  the  Adminis¬ 
trator’s  discretion  to  impose  further  re¬ 
quirements  in  regard  to  notification  as 
“are  necessary  to  fulfill  the  intent  of  the 
law”  was  too  broad.  In  response  to  these 
comments,  the  provision  has  been 
changed  to  allow  for  additional  require¬ 
ments  “which  the  Administrator  has 
determined  are  reasonable  and  necessary 
to  ensure  the  effectiveness  of  the  recall 
campaign.” 

E.  RECORDS  AND  REPORTS 

Section  85.1806  describes  the  records 
which  a  manufacturer  must  keep  and  the 
reports  he  must  make  of  the  recall  cam¬ 
paign.  From  this  data,  the  Administrator 
would  be  able  to  evaluate  the  success  of 
the  recall  campaign  and  determine 
whether  a  subsequent  notification  will  be 
required. 


In  response  to  the  comments  received 
this  section  has  been  redrafted  to  con¬ 
form  more  substantially  with  the  regula¬ 
tions  of  the  NHTSA  concerning  safety- 
related  defects,  49  CFR  573.1  et  seq 
(1973).  The  regulations  were  originally 
intended  to  parallel  the  NHTSA  require¬ 
ments  but  grew  more  complex  as  the 
proposal  was  developed.  In  redrafting 
this  section,  the  particular  information 
needed  to  evaluate  the  effectiveness  of 
an  emissions  recall  must  be  kept  in  mind. 
These  can  be  listed  as  follows : 

(1)  The  number  of  vehicles  or  engines 
which  are  affected  by  the  noncon¬ 
formity. 

(2)  The  number  of  vehicles  or  engines 
which  the  manufacturer  will  recall.  This 
may  be  larger  than  the  figure  given  in 

(1)  above  as  the  manufacturer  may  have 
to  recall  a  large  number  of  vehicles  or 
engines  to  insure  the  remedy  of  a  smaller 
number  of  nonconforming  vehicles  or 
engines. 

(3)  The  number  of  owners  to  whom 
notification  was  sent.  From  this  figure, 
the  number  of  owners  who  cannot  be 
identified  can  be  calculated. 

(4)  The  number  of  vehicles  or  engines 
inspected  under  the  recall  campaign. 

(5)  The  number  of  inspected  vehicles 
or  engines  found  to  contain  the  non¬ 
conformity. 

(6)  The  number  of  vehicles  or  engines 
actually  receiving  corrective  action  under 
the  remedial  plan. 

The  special  requirements  of  the  Clean 
Air  Act  make  some  additional  informa¬ 
tion  (not  required  in  safety-related  re¬ 
calls)  necessary.  Thus,  when  eligibility 
for  the  remedial  repair  is  conditioned  on 
proper  maintenance,  it  is  important  to 
know  the  number  of  vehicles  and  en¬ 
gines  which  did  not  qualify  for  remedial 
service  and  the  names  and  addresses  of 
their  owners  in  order  to  monitor  the 
application  of  the  condition  and  to  pre¬ 
vent  abuses. 

Because  the  NHTSA  reporting  require¬ 
ments  would  substantially  provide  the 
information  outlined  above  and  in  view 
of  the  cost  savings  for  manufacturers  of 
utilizing  existing  administrative  machin¬ 
ery,  the  final  regulations  follow  the 
NHTSA  reporting  requirements  more 
closely. 

F.  PUBLIC  HEARINGS 

Section  85.1807  describes  the  proce¬ 
dures  which  would  be  followed  in  the 
event  the  manufacturer  requested  a  pub¬ 
lic  hearing  to  contest  the  Administrators 
finding  of  nonconformity.  As  discussed 
above,  the  hearing  is  formal  and  con¬ 
forms  to  the  requirements  of  the  APA. 
The  substantive  comments  concerned  the 
following  aspects  of  the  procedures : 

(1)  Public  participation. 

(2)  Protection  of  trade  secrets  or  other 
“proprietary”  information. 

(3)  Request  for  a  public  hearing. 

(4)  Oral  testimony  and  cross  exami¬ 
nation. 

(5)  Other  comments. 

1.  Public  participation.  The  question 
of  public  participation  and  the  role  the 
public  should  play  in  a  recall  hearing 
made  up  the  bulk  of  the  comments  re¬ 
ceived  concerning  the  proposed  hearing 


procedures.  It  was  argued  that  due  to 
the  adversary  nature  of  the  hearing,  little 
was  to  be  gained  by  allowing  the  public 
to  participate  in  the  status  of  a  party. 
The  fear  was  expressed  that  the  Agency 
might  lose  control  of  the  proceedings  and 
it  was  urged  that  a  manufacturer’s  rights 
would  be  prejudiced  if  it  were  exposed  to 
the  challenges  of  various  “private  at¬ 
torney  general”  interveners. 

It  was  suggested  that  the  hearings 
could  best  be  administered  by  creating 
two  public  intervener  classifications — 
one  granting  full  party  status  to  those 
with  financial  and  other  interests  and 
the  other  for  those  whose  interests  were 
more  general  and  providing  for  less  than 
party  status.  (This  distinction  becomes 
more  important  as  other  rights  are  de¬ 
fined  in  terms  of  the  status  of  the  par¬ 
ticipants.  For  example,  the  right  to  at¬ 
tend  pre-hearing  conferences  and  to 
present  oral  testimony  would  belong  to 
full  parties  only.) 

Section  207(c)  (1)  of  the  Clean  Air  Act 
provides  that  when  a  manufacturer  re¬ 
quests  a  public  hearing,  interested  per¬ 
sons  shall  have  “an  opportunity  to  pre¬ 
sent  their  views  and  evidence  in  support 
thereof”  at  such  a  hearing.  The  hearing 
procedures  were  designed  to  provide 
meaningful  public  participation  without 
sacrificing  the  Agency’s  ability  to  con¬ 
trol  the  direction  of  the  proceedings.  It 
was  determined  that  the  best  approach  to 
this  end  was  to  allow  interested  persons 
to  participate  as  parties  and  to  provide 
safeguards  to  ensure  that  the  proceed¬ 
ings  were  orderly  and  that  the  issues  were 
resolved  expeditiously.  Before  a  poten¬ 
tial  intervener  would  be  admitted  as  a 
party,  it  was  required  to  be  demonstrated 
that  his  participation  would  contribute 
to  the  resolution  of  the  contested  issues. 
A  direct  economic  interest  was  not  re¬ 
quired.  In  addition,  the  procedures  as 
proposed  granted  broad  discretion  to  the 
presiding  officer  to  control  the  direction 
of  the  hearing  and  to  determine  the 
need  for  oral  testimony,  direct  and  cross 
examination,  prehearing  conferences, 
and  the  use  of  various  discovery  devices. 

The  appropriateness  of  the  approach 
described  above  is  emphasized  by  the 
position  taken  by  the  Administrative  Law 
Conference  of  the  United  States  in  re¬ 
gard  to  public  participation  in  adminis¬ 
trative  hearings.  The  Conference  noted 
in  its  recommendation  that: 

Each  agency  has  a  prime  responsibility  to 
reexamine  its  rules  and  practices  to  make 
public  participation  meaningful  and  effective 
without  impairing  the  agency’s  performance 
of  its  statutory  obligations. 

1  CFR  305.71-6  (1974). 

As  to  the  scope  of  the  participation, 
the  Conference  concluded  that  a: 

Public  intervener  generally  should  be  al¬ 
lowed  all  the  rights  of  any  other  party  *  *  *. 
Where  the  intervener  focuses  on  only  one 
aspect  of  the  proceeding  or  does  not  seek  to 
controvert  adjudicative  facts,  consideration 
should  be  given  to  limiting  its  participation 
to  particular  issues,  written  evidence,  argu¬ 
ment  or  the  like.  Agencies  should  be  cautious 
In  advance  of  actual  experience  in  anticipat¬ 
ing  that  intervention  will  cause  undue  delays. 
Id. 
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Although  the  basic  approach  of  the 
comments  has  been  rejected,  they  did 
focus  attention  on  the  degree  of  public 
participation  to  be  allowed  after  inter¬ 
vention  had  been  granted.  Because  the 
issues  raised  at  such  proceedings  may 
be  diverse  and  since  a  public  partici¬ 
pant’s  ability  to  contribute  to  the  pro¬ 
ceeding  may  be  limited  to  only  a  portion 
of  those  issues,  it  is  logical  that  the  in¬ 
tervention  itself  should  be  so  limited. 
The  regulations  have  been  modified, 
therefore,  to  allow  the  presiding  officer 
to  limit  the  participation  of  an  inter¬ 
vener  to  the  issue  or  issues  of  the  hear¬ 
ing  which  are  within  the  scope  of  his 
interest  as  reflected  in  his  petition  to 
intervene.  This  change  will  serve  to  ex¬ 
pedite  the  proceedings  and  allow  for  the 
development  of  the  issues  in  a  more 
orderly  fashion. 

The  suggestion  that  copies  of  petitions 
to  intervene  be  served  upon  all  parties 
has  been  adopted.  Objections  to  such 
petitions,  if  any,  may  be  filed  with  the 
presiding  officer  who  must  consider  any 
objections  in  determining  whether  or  not 
to  grant  a  petition  to  intervene. 

2.  Protective  orders.  Comments  were 
also  made  regarding  the  protection  of 
proprietary,  trade  secret,  or  confidential 
information  from  disclosure  through  the 
discovery  or  service  provisions  of  the 
hearing  procedures. 

Section  85.1807(m)  of  the  regulations 
allows  discovery  upon  determination  of 
the  presiding  officer  that  the  informa¬ 
tion  is  not  otherwise  available  and  has 
significant  probative  value.  Further¬ 
more,  a  motion  for  discovery  must  set 
forth  the  circumstances  warranting  dis¬ 
covery  and  the  information  expected  to 
be  discovered.  These  requirements  ap¬ 
pear  to  adequately  protect  a  manufac¬ 
turer  from  any  form  of  “fishing  ex¬ 
pedition”  which  might  be  launched  by 
an  over  zealous  party. 

As  for  trade  secrets,  though  Section 
208(b)  of  the  Act  allows  them  to  be  dis¬ 
closed  in  a  proceeding  such  as  this  one, 
it  also  restates  Congressional  policy  that 
trade  secrets  be  protected  where  this 
can  be  done  consistent  with  EPA’s  dis¬ 
charge  of  its  responsibilities.  Accord¬ 
ingly,  the  hearing  procedures  have  been 
modified  to  allow  the  presiding  officer  to 
subject  such  secrets,  even  where  they 
are  relevant  to  the  hearing,  to  protective 
orders  designed  to  prevent  their  public 
disclosure. 

It  was  also  pointed  out  that  the  regu¬ 
lations  provide  for  broad  discovery  of 
the  Identity  and  expected  testimony  of 
witnesses.  In  unusual  circumstances.  It 
may  be  desirable  to  limit  or  defer  this 
discovery  in  order  to  protect  a  witness 
from  harassment  or  other  forms  of  pres¬ 
sure  or  influence.  The  final  regulations 
therefore  allow  the  presiding  officer  to 
restrict  or  defer  from  disclosure,  upon 
good  cause  shown,  the  name  of  a  witness 
or  a  summary  of  his  expected  testimony. 

3.  Request  for  a  public  hearing.  It  was 
also  argued  that  the  allowance  of  only 
30  days  after  notice  of  a  recall  order  for 
a  manufacturer  to  request  a  public  hear¬ 
ing  in  conjunction  with  the  proviso  that 
failure  to  request  a  hearing  within  that 


time  period  would  constitute  a  waiver  of 
his  right  to  a  hearing  was  unfair  and  in¬ 
flexible.  It  was  suggested  that  the  manu¬ 
facturer  should  be  given  sixty  days  in 
which  to  request  a  hearing  as  a  matter 
of  right  and  thereafter,  he  could  request 
a  hearing  upon  good  cause  shown. 

The  suggestion  itself  admits  the  au¬ 
thority  of  the  agency  to  qualify  the  right 
of  a  manufacturer  to  a  hearing  under 
section  207(c)  (1)  of  the  Act.  The  issue 
does  not,  therefore,  focus  on  the  power 
to  qualify  the  statutory  right  to  a  hear¬ 
ing  but  whether  the  qualification  im¬ 
posed  is  reasonable.  The  thirty  day  pe¬ 
riod  for  hearing  request  was  not  chal¬ 
lenged  as  being  unlawful  but.  In  view  of 
several  hypothetical  situations,  as  being 
insufficient. 

In  order  to  balance  these  competing 
interests,  the  period  to  request  a  public 
hearing  has  been  extended  to  forty-five 
days  in  the  final  regulations.  It  should  be 
pointed  out  that  the  Administrator  pos¬ 
sesses  discretion  to  provide  a  period 
longer  than  forty-five  days  to  request  a 
hearing  and  to  extend  the  deadline  im¬ 
posed  in  a  recall  order.  In  addition,  after 
the  period  to  request  a  hearing  as  of 
right  has  expired,  the  Administrator 
may,  in  his  discretion  and  upon  good 
cause  shown,  grant  a  manufacturer  a 
hearing  to  contest  the  nonconformity. 

4.  Oral  testimony  and  examination  of 
witnesses.  It  was  urged  that  a  manufac¬ 
turer’s  right  of  due  process  required  that 
a  manufacturer  be  granted  the  right  to 
present  evidence  in  oral  form  and  to  ex¬ 
amine  and  cross  examine  witnesses.  The 
regulations  as  proposed  granted  the  pre¬ 
siding  officer  broad  discretion  to  deter¬ 
mine  the  extent  to  which  oral  testimony 
and  examination  would  be  allowed.  The 
parties  are  not,  therefore,  denied  the  use 
of  these  procedures  but  they  must  dem¬ 
onstrate  that  such  testimony  or  exam¬ 
ination  is  necessary  for  a  full  and  true 
disclosure  of  the  facts.  The  ability  of  the 
presiding  officer  to  determine  which 
issues  and  what  evidence  are  best  pre¬ 
sented  in  written  versus  oral  form  is 
crucial  to  the  orderly  and  expeditious 
conduct  of  the  proceedings.  As  the  manu¬ 
facturer  has  been  denied  no  substantive 
right,  no  changes  to  the  final  regula¬ 
tions  were  made  in  response  to  these 
comments. 

5.  Other  comments.  Exception  Was 
taken  to  the  content  of  the  request  for  a 
public  hearing.  The  proposed  regulations 
required  the  request  to  enumerate  the  is¬ 
sues  to  be  raised  at  the  hearing  by  the 
manufacturer  and  to  provide  a  summary 
of  the  evidence  which  supported  the 
manufacturer’s  position  on  each  issue. 
Because  a  request  must  be  filed  within  30 
days  of  the  receipt  of  a  notice  of  non¬ 
conformity,  a  manufacturer  would  have 
to  prepare  his  case  well  in  advance  of  a 
hearing  which  could  not  be  held  sooner 
than  30  days  from  the  date  of  the  re¬ 
quest.  This,  it  was  argued,  is  unfair  and, 
in  view  of  the  substantial  discovery  pro¬ 
visions  of  the  regulations,  unnecesary. 

The  Agency,  of  course,  has  a  need  to 
know  the  Issues  a  manufacturer  intends 
to  raise  at  a  hearing  in  order  that  the 
Agency  may  prepare  its  case.  Also  the 


notice  of  the  hearing  must  contain  suf¬ 
ficient  information  to  allow  Interested 
persons  to  determine  whether  or  not  to 
participate  and  to  draft  petitions  which 
reflect  a  meaningful  Interest.  A  mere 
listing  of  the  issues  which  a  manufac¬ 
turer  intends  to  raise  at  a  hearing  would 
not  adequately  serve  these  needs.  The 
summary  of  evidence  is,  on  the  other 
hand,  potentially  burdensome.  The  final 
regulations  require,  therefore,  a  brief 
discussion  of  the  reasons  why  the  manu¬ 
facturer  believes  he  should  prevail  on 
each  issue.  Although  the  manufacturer’s 
reasons  may  be  primarily  opinions  and 
not  evidence,  the  statements  will  be 
helpful  in  determining  which  claims  have 
merit  and  which  do  not  and  should  also 
sufficiently  define  the  scope  and  direc¬ 
tion  of  the  hearing  to  allow  Interested 
persons  to  define  their  interests  in  the 
petitions  to  intervene. 

The  remainder  of  the  comments  re¬ 
ceived  were  substantially  editorial  in 
nature  and  will  not  be  individually  dis¬ 
cussed. 

Internal  review  of  the  proposed  pro¬ 
cedures  revealed  a  deficiency  which  the 
final  regulations  have  corrected.  As  pro¬ 
posed,  no  procedures  were  established 
for  summary  judgment.  The  final  regu¬ 
lations  include  a  provision  allowing  for 
an  accelerated  decision  on  motion  of  any 
party  or  on  the  presiding  officer’s  own 
motion  at  any  time  it  appears  that  there 
has  been  a  failure  to  state  a  claim  upon 
which  relief  may  be  granted,  there  is 
no  issue  of  fact  and  a  party  is  entitled  to 
judgment  as  a  matter  of  law,  or  in  the 
event  a  party  fails  to  obey  a  procedural 
order  of  the  presiding  officer. 

They  shall  take  effect  on  January  *22, 
1975. 

John  Quarles, 
Acting  Administrator. 

December  16, 1974. 
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85.1803  Remedial  Plan. 

85.1804  Approval  of  Plan;  Implementation. 

86.1806  Notification  to  vehicle  or  engine 

owners. 

85.1806  Records  and  reports. 

85.1807  Public  hearings. 

Authority  :  Sec.  301(a),  Clean  Air  Act.  81 
Stat.  504.  as  amended  by  sec.  15(c),  84  Stat. 
1713  (42  U.S.C.  1867g(a) ).  The  regulations 
Implement  sec.  207(c)  (l)-(2) ,  Clean  Air  Aet, 
84  Stat.  1697  (42  UJ3.C.  1847f-6a(c)  (l)-<2) ); 
sec.  208(a),  Clean  Air  Act,  81  Stat.  601,  as 
renumbered  by  sec.  8(a),  84  Stat.  1694  (42 
U.S.C.  1857f-6(a) ) 

Subpart  S — Recall  Regulations 
§  85.1801  Definitions. 

For  the  purposes  of  this  Subpart,  ex¬ 
cept  as  otherwise  provided,  words  shall 
be  defined  as  provided  for  by  sections  214 
and  302  of  the  Clean  Air  Act,  42  U.S.C. 
1857,  as  amended. 

(1)  “Act'1  shall  mean  the  Clean  Air 
Act,  42  U.S.C.  1857,  as  amended. 

(2)  “Days”  shall  mean  calendar  days. 
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§  85.1802  Notice  to  manufacturer  of 
nonconformity ;  submission  of  Reme¬ 
dial  Plan. 

(a)  A  manufacturer  will  be  notified 
whenever  the  Administrator  has  deter¬ 
mined  that  a  substantial  number  of  a 
class  or  category  of  vehicles  or  engines 
produced  by  that  manufacturer,  although 
properly  maintained  and  used,  do  not 
conform  to  the  regulations  prescribed 
under  section  202  of  the  Act.  The  notifi¬ 
cation  will  include  a  description  of  each 
class  or  category  of  vehicles  or  engines 
encompassed  by  the  determination  of 
nonconformity,  will  give  the  factual  basis 
for  the  determination  of  nonconformity 
(except  information  previously  provided 
the  manufacturer  by  the  Agency),  and 
will  designate  a  date,  no  Sooner  than  45 
days  from  the  date  of  receipt  of  such 
notification,  by  which  the  manufacturer 
shall  have  submitted  a  plan  to  remedy 
the  nonconformity. 

(b)  Unless  a  hearing  is  requested  pur¬ 
suant  to  §  85.1807,  the  remedial  plan 
shall  be  submitted  to  the  Administrator 
within  the  time  limit  specified  in  the  Ad¬ 
ministrator’s  notification,  provided  that 
the  Administrator  may  grant  the  manu¬ 
facturer  an  extension  upon  good  cause 
shown. 

(c)  If  a  manufacturer  requests  a  public 
hearing  pursuant  to  §  85.1807,  unless  as 
a  result  of  such  hearing  the  Administra¬ 
tor  withdraws  his  determination  of  non¬ 
conformity,  the  manufacturer  shall  sub¬ 
mit  the  remedial  plan  within  30  days  of 
the  end  of  such  hearing. 

§  85.1803  Remedial  Plan. 

(a)  When  any  manufacturer  is  notified 
by  the  Administrator  that  a  substantial 
number  of  any  class  or  category  of  ve¬ 
hicles  or  engines,  although  properly 
maintained  and  used,  do  not  conform  to 
the  regulations  (including  emission 
standards)  promulgated  under  section 
202  of  the  Act,  the  manufacturer  shall 
submit  a  plan  to  the  Administrator  to 
remedy  such  nonconformity.  The  plan 
shall  contain  the  following: 

(1)  A  description  of  each  class  or 
category  of  vehicle  or  engine  to  be  re¬ 
called  including  the  model  year,  the 
make,  the  model,  and  such  other  infor¬ 
mation  as  may  be  required  to  identify 
the  vehicles  or  engines  to  be  recalled. 

(2)  A  description  of  the  specific  modi¬ 
fications,  alterations,  repairs,  corrections, 
adjustments  or  other  changes  to  be  made 
to  bring  the  vehicles  or  engines  into  con¬ 
formity  including  a  brief  summary  of 
the  data  and  technical  studies  which  sup¬ 
port  the  manufacturer’s  decision  as  to 
the  particular  remedial  changes  to  be 
used  in  correcting  the  nonconformity. 

(3)  A  description  of  the  method  by 
which  the  manufacturer  will  determine 
the  names  and  addresses  of  vehicle  or 
engine  owners. 

(4)  A  description  of  the  proper  main¬ 
tenance  or  use,  if  any,  upon  which  the 
manufacturer  conditions  eligibility  for 
repair  under  the  remedial  plan,  an  ex¬ 
planation  of  the  manufacturer’s  reasons 
for  imposing  any  such  condition,  and  a 
description  of  the  proof  to  be  required 
of  a  vehicle  or  engine  owner  to  demon¬ 


strate  compliance  with  any  such  condi¬ 
tion.  Eligibility  may  not  be  denied  solely 
on  the  basis  that  the  vehicle  or  engine 
owner  used  parts  not  manufactured  by 
the  original  equipment  vehicle  manufac¬ 
turer,  or  had  repairs  performed  by  out¬ 
lets  other  than  the  vehicle  manufac¬ 
turer’s  franchised  dealers.  No  mainte¬ 
nance  or  use  condition  may  be  imposed 
unless  it  is,  in  the  judgement  of  the  Ad¬ 
ministrator,  demonstrably  related  to 
preventing  the  nonconformity. 

(5)  A  description  of  the  procedure  to 
be  followed  by  vehicle  or  engine  owners 
to  obtain  correction  of  the  nonconform¬ 
ity.  This  shall  include  designation  of 
the  date  on  or  after  which  the  owner 
can  have  the  nonconformity  remedied, 
the  time  reasonably  necessary  to  per¬ 
form  the  labor  required  to  correct  the 
nonconformity,  and  the  designation  of 
facilities  at  which  the  nonconformity 
can  be  remedied:  Provided,  That  repair 
shall  be  completed  within  a  reasonable 
time  designated  by  the  Administrator 
from  the  date  the  owner  first  tenders 
his  vehicle  or  engine  after  the  date  des¬ 
ignated  by  the  manufacturer  as  the  date 
on  or  after  which  the  owner  can  have 
the  nonconformity  remedied. 

(6)  If  some  or  all  of  the  nonconform¬ 
ing  vehicles  or  engines  are  to  be  reme¬ 
died  by  persons  other  than  dealers  or 
authorized  warranty  agents  of  the  man¬ 
ufacturer,  a  description  of  the  class  of 
persons  other  than  dealers  and  author¬ 
ized  warranty  agents  of  the  manufac¬ 
turer  who  will  remedy  the  nonconform¬ 
ity,  and  a  statement  indicating  that  the 
participating  members  of  the  class  will 
be  properly  equipped  to  perform  such 
remedial  action. 

(7)  Three  copies  of  the  letters  of  no¬ 
tification  to  be  sent  to  vehicle  or  engine 
owners. 

(8)  A  description  of  the  system  by 
which  the  manufacturer  will  assure  that 
an  adequate  supply  of  parts  will  be  avail¬ 
able  to  perform  the  repair  under  the 
remedial  plan  including  the  date  by 
which  an  adequate  supply  of  parts  will 
be  available  to  initiate  the  repair  cam¬ 
paign,  the  percentage  of  the  total  parts 
requirement  of  each  person  who  is  to 
perform  the  repair  under  the  remedial 
plan  to  be  shipped  to  initiate  the  cam¬ 
paign,  and  the  method  to  be  used  to 
assure  the  supply  remains  both  adequate 
and  responsive  to  owner  demand. 

(9)  Three  copies  of  all  necessary  in¬ 
structions  to  be  sent  to  those  persons 
who  are  to  perform  the  repair  under 
the  remedial  plan. 

(10)  A  description  of  the  impact  of 
the  proposed  changes  on  fuel  consump¬ 
tion,  driveability,  and  safety  of  each 
class  or  category  of  vehicles  or  engines 
to  be  recalled  and  a  brief  summary  of 
the  data,  technical  studies,  or  engineer¬ 
ing  evaluations  which  support  these 
conclusions. 

(11)  Any  other  information,  reports  or 
data  which  the  Administrator  may  rea¬ 
sonably  determine  is  necessary  to  eval¬ 
uate  the  remedial  plan. 

(b)  (1)  Notification  to  vehicle  or  engine 
owners  shall  be  made  by  first  class  mail 
or  by  such  means  as  approved  by  the 


Administrator:  Provided,  That  for  good 
cause,  the  Administrator  may  require  the 
use  of  certified  mail  to  ensure  an  effective 
notification. 

(2)  The  manufacture  shall  use  all  rea¬ 
sonable  means  necessary  to  locate  vehicle 
or  engine  owners:  Provided,  That  for 
good  cause,  the  Administrator  may  re¬ 
quire  the  manufacturer  to  use  motor 
vehicle  registration  lists  as  available  from 
State  or  commercial  sources  to  obtain 
the  names  and  addresses  of  vehicle  or 
engine  owners  to  ensure  an  effective  no¬ 
tification. 

(3)  The  Administrator  reserves  the 
right  to  require  the  manufacturer  to 
send  by  first  class  mail  or  other  reason¬ 
able  means  subsequent  notification  to 
vehicle  or  engine  owners :  Provided,  That 
for  good  cause,  the  Administrator  may 
require  the  use  of  certified  mail  to  en¬ 
sure  an  effective  notification. 

(c)  (1)  The  manufacturer  shall  require 
those  who  perform  the  repair  under  the 
remedial  plan  to  affix  a  permanent  decal 
to  each  vehicle  repaired  or,  when  re¬ 
quired,  inspected  under  the  remedial 
plan. 

(2)  The  decal  shall  be  placed  in  the 
engine  compartment  near  the  emission 
label  or  in  such  other  location  as  ap¬ 
proved  by  the  Administrator. 

(3)  The  decal  shall: 

(i)  Contain  the  recall  campaign  num¬ 
ber  as  designated  by  the  manufacturer. 

(ii)  Designate  the  facility  at  which 
the  vehicle  or  engine  was  repaired  or 
inspected  for  repair. 

(iii)  Contain  the  vehicle  or  engine 
identification  number. 

(d)  The  Administrator  may  require 
the  manufacturer  to  conduct  tests  on 
components  and  vehicles  or  engines  in¬ 
corporating  a  proposed  change,  repair, 
or  modification  reasonably  designed  and 
necessary  to  demonstrate  the  effective¬ 
ness  of  the  change,  repair,  or  modifica¬ 
tion. 

§  85.1804  Approval  of  Plan:  Imple¬ 
mentation. 

(a)  If  the  Administrator  finds  that  the 
remedial  plan  is  designed  and  effective 
to  correct  the  nonconformity,  he  will  so 
notify  the  manufacturer  in  writing.  If 
the  remedial  plan  is  not  approved,  the 
Administrator  will  provide  the  manufac¬ 
turer  notice  of  the  disapproval  and  the 
reasons  for  the  disapproval  in  writing. 

(b)  Upon  receipt  of  notice  from  the 
Administrator  that  the  remedial  plan 
has  been  approved,  the  manufacturer 
shall  commence  implementation  of  the 
approved  plan.  Notification  of  vehicle 
or  engine  owners  shall  be  In  accordance 
with  requirements  of  this  subpart  and 
shall  proceed  as  follows: 

(1)  when  no  public  hearing  as  de¬ 
scribed  in  S  85.1807  is  requested  by  the 
manufacturer,  notification  of  vehicles  or 
engine  owners  shall  commence  within  15 
working  days  of  the  receipt  by  the  manu¬ 
facturer  of  the  Administrator’s  approval 
unless  otherwise  specified  by  the 
Administrator. 

(2)  when  a  public  hearing  as  de¬ 
scribed  in  §  85.1807  Is  held,  unless  as  a 
result  of  such  hearing  the  Administrator 
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withdraws  the  determination  of  noncon¬ 
formity,  the  Administrator  shall,  within 
60  days  after  the  completion  of  such 
hearing,  order  the  manufacturer  to  pro¬ 
vide  prompt  notification  of  such  non¬ 
conformity. 

§  85.1805  Notification  to  vehicle  or  en¬ 
gine  owners. 

(а)  The  notification  of  vehicle  or  en¬ 
gine  owners  shall  contain  the  following: 

(1)  The  statement:  “The  Administra¬ 
tor  of  the  U.S.  Environmental  Protection 
Agency  has  determined  that  your  vehi¬ 
cle  orengine  may  be  emitting  pollutants 
in  excess  of  the  Federal  emission  stand¬ 
ards.  These  standards  were  established  to 
protect  the  public  health  or  welfare  from 
the  dangers  of  air  pollution.” 

(2)  A  statement  that  the  nonconform¬ 
ity  of  any  such  vehicles  or  engines  which 
have  been,  if  required  by  the  remedial 
plan,  properly  maintained  and  used,  will 
be  remedied  at  the  expense  of  the 
manufacturer. 

(3)  A  description  of  the  proper  main¬ 
tenance  or  use,  if  any,  upon  which  the 
manufacturer  conditions  eligibility  for 
repair  under  the  remedial  plan  and  a 
description  of  the  proof  to  be  required 
of  a  vehicle  or  engine  owner  to  demon¬ 
strate  compliance  with  siich  condition. 
Eligibility  may  not  be  denied  solely  on 
the  basis  that  the  vehicle  or  engine  owner 
used  parts  not  manufactured  by  the 
original  equipment  vehicle  manufac¬ 
turer,  or  had  repairs  performed  by  out¬ 
lets  other  than  the  vehicle  manufac¬ 
turer’s  franchised  dealers. 

(4)  A  clear  description  of  the  com¬ 
ponents  which  will  be  affected  by  the 
remedy  and  a  general  statement  of  the 
measures  to  be  taken  to  correct  the 
nonconformity. 

(5)  A  statement  that  such  noncon¬ 
formity  if  not  repaired  may  cause  the 
vehicle  or  engine  to  fail  an  emission 
inspection  test  when  such  tests  are  re¬ 
quired  under  State  or  local  law. 

(б)  A  description  of  the  adverse  af¬ 
fects,  if  any,  that  an  uncorrected  non¬ 
conformity  would  have  on  the  perform¬ 
ance  or  driveability  of  the  vehicle  or 
engine. 

(7)  A  description  of  the  adverse  af¬ 
fects,  if  any,  that  such  nonconformity 
would  have  on  the  function  of  other 
engine  components. 

(8)  A  description  of  the  procedure 
which  the  vehicle  or  engine  owner  should 
follow  to  obtain  correction  of  the  non¬ 
conformity.  This  shall  include  designa¬ 
tion  of  the  date  on  or  after  which  the 
owner  can  have  the  nonconformity  reme¬ 
died,  the  time  reasonably  necessary  to 
perform  the  labor  required  to  correct  the 
nonconformity,  and  the  designation  of 
facilities  at  which  the  nonconformity 
can  be  remedied. 

(9)  A  card  to  be  used  by  a  vehicle  or 
engine  owner  in  the  event  the  vehicle  or 
engine  to  be  recalled  has  been  sold.  Such 
card  should  be  addressed  to  the  manu¬ 
facturer  and  shall  provide  a  space  in 
which  the  owner  may  indicate  the  name 
and  address  of  the  person  to  whom  the 
vehicle  or  engine  was  sold. 
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(10)  The  statement:  “In  order  to  en¬ 
sure  your  full  protection  under  the  emis¬ 
sion  warranty  made  applicable  to  your 
(vehicle  or  engine)  by  Federal  law,  and 
your  right  to  participate  in  future  recalls, 
it  is  recommended  that  you  have  (vehicle 
or  engine)  serviced  as  soon  as  possible. 
Failure  to  do  so  could  legally  be  deter¬ 
mined  to  be  a  lack  of  proper  maintenance 
of  your  (vehicle  or  engine) 

(b)  No  notice  sent  pursuant  to  para¬ 
graph  (a)  of  this  section  nor  any  other 
contemporaneous  communication  sent  to 
vehicle  or  engine  owners  or  dealers  shall 
contain  any  statement  or  implication 
that  the  nonconformity  does  not  exist  or 
that  the  nonconformity  will  not  degrade 
air  quality. 

(c)  The  manufacturer  shall  be  in¬ 
formed  of  any  other  requirements  per¬ 
taining  to  the  notification  under  this  sec¬ 
tion  which  the  Administrator  has  deter¬ 
mined  are  reasonable  and  necessary  to 
ensure  the  effectiveness  of  the  recall 
campaign. 

§  85.1806  Records  and  reports. 

(a)  The  manufacturer  shall  provide  to 
the  Administrator  a  copy  of  all  com¬ 
munications  which  relate  to  the  remedial 
plan  directed  to  dealers  and  other  per¬ 
sons  who  are  to  perform  the  repair  under 
the  remedial  plan.  Such  copies  shall  be 
mailed  to  the  Administrator  contem¬ 
poraneously  with  their  transmission  to 
dealers  and  other  persons  who  are  to 
perform  the  repair  under  the  remedial 
plan. 

(b)  The  manufacturer  shall  provide 
for  the  establishment  and  maintenance 
of  records  to  enable  the  Administrator 
to  conduct  a  continuing  analysis  of  the 
adequacy  of  the  recall  campaign.  The 
records  shall  include,  for  each  class  or 
category  of  vehicle  or  engine,  but  need 
not  be  limited  to,  the  following: 

(1)  Recall  campaign  number  as  desig¬ 
nated  by  the  manufacturer. 

•  (2)  Date  owner  notification  was  begun, 
and  date  completed. 

(3)  Number  of  vehicles  or  engines  in¬ 
volved  in  the  recall  campaign. 

(4)  Number  of  vehicles  or  engines 
known  or  estimated  to  be  affected  by  the 
nonconformity. 

(5)  Number  of  vehicles  or  engines  in¬ 
spected  pursuant  to  the  remedial  plan, 
found  to  be  affected  by  the  nonconform¬ 
ity. 

(7)  Number  of  vehicles  actually  re¬ 
ceiving  repair  under  the  remedial  plan. 

(8)  Number  of  vehicles  determined  to 
be  unavailable  for  inspection  or  repair 
under  the  remedial  plan  due  to  exporta¬ 
tion,,  theft,  scrapping  or  for  other  rea¬ 
sons  (specify) . 

(9)  Number  of  vehicles  or  engines  de¬ 
termined  to  be  Ineligible  for  remedial 
action  due  to  a  failure  to  properly 
maintain  or  use  such  vehicles  or  engines. 

(c)  If  the  manufacturer  determines 
that  the  original  answers  for  para¬ 
graphs  (b)  (3)  and  (4)  of  this  section 
are  incorrect,  revised  figures  and  an  ex¬ 
planatory  note  shall  be  submitted.  An¬ 
swers  to  paragraphs  (b)  (5),  (6),  (7), 
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and  (8),  and  (9)  of  this  section  shall  be 
cumulative  totals. 

(d)  Unless  otherwise  directed  by  the 
Administrator,  the  information  specified 
in  paragraph  (b)  of  this  section  shall  be 
included  in  quarterly  reports,  with  re¬ 
spect  to  each  recall  campaign,  for  six 
consecutive  quarters  beginning  with  the 
quarter  in  which  the  notification  of 
owners  was  initiated,  or  until  all  non- 
conforming  vehicles  or  engines  involved 
in  the  campaign  have  been  remedied, 
whichever  occurs  sooner.  Such  reports 
shall  be  submitted  no  later  than  25  work¬ 
ing  days  after  the  close  of  each  calendar 
quarter. 

(e)  The  manufacturer  shall  main¬ 
tain  in  a  form  suitable  for  inspection, 
such  as  computer  Information  storage 
devices  or  card  files,  lists  of  the  names 
and  addresses  of  vehicles  or  engine 
owners. 

(1)  To  whom  notification  was  given; 

(2)  Who  received  remedial  repair  or 
inspection  under  the  remedial  plan;  and 

(3)  When  eligibility  for  repair  is  con¬ 
ditioned  on  proper  maintenance  or  use, 
that  were  determined  not  to  qualify  for 
such  remedial  action. 

(f)  The  records  described  in  para¬ 
graph  (e)  of  this  section  shall  be  made 
available  to  the  Administrator  upon 
request. 

(g)  The  records  and  reports  required 
by  this  section  shall  be  retained  for  not 
less  than  5  years. 

§  85.1807  Public  hearings. 

(а)  Definitions.  The  following  defini¬ 
tions  shall  be  applicable  to  this  section: 

(1)  “Hearing  Clerk”  shall  mean  the 
Hearing  Clerk  of  the  Environmental  Pro¬ 
tection  Agency. 

(2)  “Intervener”  shall  mean  a  person 
who  files  a  petition  to  be  made  an  inter¬ 
vener  pursuant  to  paragraph  (g)  of  this 
section  and  whose  petition  is  approved. 

(3)  “Manufacturer”  refers  to  a  man¬ 
ufacturer  contesting  a  recall  order  di¬ 
rected  at  that  manufacturer. 

(4)  “Party”  shall  include  the  Environ¬ 
mental  Protection  Agency,  the  manufac¬ 
turer,  and  any  interveners. 

(5)  “Presiding  Officer”  shall  mean  an 
Administrative  Law  Judge  appointed 
pursuant  to  5  U.S.C.  3105  (see  also  5 
CFR  Part  930  as  amended) . 

(б)  “Judicial  Officer”  shall  mean  an 
officer  or  employee  of  the  Agency  ap¬ 
pointed  as  a  Judicial  Officer  by  the  Ad¬ 
ministrator  pursuant  to  this  section  who 
shall  meet  the  qualifications  and  per¬ 
form  functions  as  follows: 

(i)  Officer.  There  may  be  designated 
for  the  purposes  of  this  section  one  or 
more  Judicial  Officers.  As  work  requires, 
there  may  be  a  Judicial  Officer  desig¬ 
nated  to  act  for  the  purposes  of  a  partic¬ 
ular  case. 

(ii)  Qualifications.  A  Judicial  Officer 
may  be  a  permanent  or  temporary  em¬ 
ployee  of  the  Agency  who  performs  other 
duties  for  the  Agency.  Such  Judicial  Offi¬ 
cer  shall  not  be  employed  by  the  Office 
of  Enforcement  and  General  Counsel  or 
the  Mobile  Source  Enforcement  Division 
or  have  any  connection  with  the  prep- 
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oration  or  presentation  of  evidence  for 
a  hearing  held  pursuant  to  this  subpart. 

(iii)  Functions.  The  Administrator 
may  consult  with  a  Judicial  Officer  or 
delegate  all  or  part  of  his  authority  to 
act  in  a  given  case  under  this  Section  to 
a  Judicial  Officer:  Provided,  That  this 
delegation  shall  not  preclude  the  Judicial 
Officer  from  referring  any  motion  or  case 
to  the  Administrator  when  the  Judicial 
Officer  determines  such  referral  to  be  ap¬ 
propriate. 

(b)  Request  for  public  hearing.  (1)  If 
the  manufacturer  disagrees  with  the  Ad¬ 
ministrator’s  finding  of  nonconformity  he 
may  request  a  public  hearing  as  de¬ 
scribed  in  this  section.  Requests  for  such 
a  hearing  shall  be  filed  with  the  Admin¬ 
istrator  not  later  than  45  days  after  the 
receipt  of  the  Administrator’s  notifica¬ 
tion  of  nonconformity  unless  otherwise 
specified  by  the  Administrator.  Two 
copies  of  such  request  shall  simultane¬ 
ously  be  served  upon  the  Director  of  the 
Mobile  Source  Enforcement  Division  and 
two  copies  filed  with  the  Hearing  Clerk. 
Failure  of  the  manufacturer  to  request 
a  hearing  within  the  time  provided  shall 
constitute  a  waiver  of  his  right  to  such  a 
hearing.  In  such  a  case,  the  manufac¬ 
turer  shall  carry  out  the  recall  order  as 
required  by  S  85.1803-6.  (1)  Subsequent 
to  the  expiration  of  the  period  for  re¬ 
questing  a  hearing  as  of  right,  the  Ad¬ 
ministrator  may,  in  his  discretion  and  for 
good  cause  shown,  grant  the  manufac¬ 
turer  a  hearing  to  contest  the  noncon¬ 
formity. 

(2)  The  request  for  a  public  hearing 
shall  contain: 

(i)  A  statement  as  to  which  classes  or 
categories  of  vehicles  or  engines  are  to 
be  the  subject  of  the  hearing; 

<ii)  A  concise  statement  of  the  issues 
to  be  raised  by  the  manufacturer  at  the 
hearing  for  each  class  or  category  of 
engine  or  vehicle  for  which  the  manu¬ 
facturer  has  requested  the  hearing;  and 

(iii)  A  statement  as  to  reasons  the 
manufacturer  believes  he  will  prevail  on 
the  merits  on  each  of  the  issues  so  raised. 

(3)  A  copy  of  all  requests  for  public 
hearings  shall  be  kept  on  file  in  the  Office 
of  the  Hearing  Clerk  and  shall  be  made 
available  to  the  public  during  Agency 
business  hours. 

(c)  Filing  and  service.  (1)  An  original 
and  two  copies  of  all  documents  or 
papers  required  or  permitted  to  be  filed 
pursuant  to  this  section  shall  be  filed 
with  the  Hearing  Clerk.  Filing  shall  be 
deemed  timely  if  mailed,  as  determined 
by  the  postmark,  to  the  Hearing  Clerk 
within  the  time  allowed  by  this  section. 
If  filing  is  to  be  accomplished  by  mail¬ 
ing,  the  documents  shall  be  sent  to  the 
address  set  forth  in  the  notice  of  public 
hearing  as  described  in  paragraph  (f) 
of  this  section. 

(2)  Except  for  requests  to  commence 
a  hearing,  at  the  same  time  a  party  files 
with  the  Hearing  Clerk  any  additional 
issues  for  consideration  at  the  hearing 
or  any  written  testimony,  documents, 
papers,  exhibits,  or  materials,  proposed 
to  be  introduced  into  evidence  or  papers 
filed  in  connection  with  any  appeal,  it 


shall  serve  upon  all  other  patties  copies 
thereof.  A  certificate  of  service  shall  be 
provided  on  or  accompany  each  docu¬ 
ment  or  paper  filed  with  the  Hearing 
Clerk.  Documents  to  be  served  upon  the 
Director  of  the  Mobile  Source  Enforce¬ 
ment  Division  shall  be  mailed  to:  Di¬ 
rector,  Mobile  Source  Enforcement  Di¬ 
vision,  U.S.  Environmental  Protection. 
Agency  (EG-340),  401  M  Street  SW, 
WSM,  Washington,  D.C.  20460.  Service 
by  mail  is  complete  upon  mailing. 

(d)  Time.  (1)  In  computing  any  period 
of  time  prescribed  or  allowed  by  this 
section,  except  as  otherwise:  Provided, 
The  day  of  the  act  or  event  from  which 
the  designated  period  of  time  begins  to 
run  shall  not  be  included.  Saturdays, 
Sundays,  and  Federal  legal  holidays 
shall  be  included  in  computing  any  such 
period  allowed  for  the  filing  of  any  doc¬ 
ument  or  paper,  except  that  when  such 
period  expires  on  a  Saturday,  Sunday,  or 
Federal  legal  holiday,  such  period  shall 
be  extended  to  include  the  next  follow¬ 
ing  business  day. 

(2)  A  prescribed  period  of  time  with¬ 
in  which  a  party  is  required  or  permitted 
to  do  an  act  shall  be  computed  from 
the  time  of  service,  except  that  when 
service  is  accomplished  by  mail,  three 
days  shall  be  added  to  the  prescribed 
period. 

(e)  Consolidation.  The  Administrator 
or  the  Presiding  Officer  in  his  discretion 
may  consolidate  two  or  more  proceedings 
to  be  held  under  tills  section  for  the  pur¬ 
pose  of  resolving  one  or  more  issues 
whenever  it  appears  that  such  consolida¬ 
tion  will  expedite  or  simplify  consider¬ 
ation  of  such  issues.  Consolidation  shall 
not  affect  the  right  of  any  party  to  raise 
Issues  that  could  have  been  raised  if  con¬ 
solidation  had  not  occurred. 

(f)  Notice  of  public  hearings.  (1)  No¬ 
tice  of  a  public  hearing  under  this  sec¬ 
tion  shall  be  given  by  publication  in  the 
Federal  Register.  Notice  will  be  given 
at  least  30  days  prior  to  the  commence¬ 
ment  of  such  hearings. 

(2)  The  notice  of  a  public  hearing 
shall  include  the  following  information: 

(i)  The  purpose  of  the  hearing  and 
the  legal  authority  under  which  the 
hearing  is  to  be  held. 

(ii)  A  brief  summary  of  the  Admin¬ 
istrator’s  determination  of  nonconform¬ 
ity; 

(iii)  A  brief  summary  of  the  manu¬ 
facturer’s  basis  for  contesting  the  Ad¬ 
ministrator’s  determination  of  noncon¬ 
formity; 

(iv)  Information  regarding  the  time 
and  location  of  the  hearing  and  the  ad¬ 
dress  to  which  all  documents  required  or 
permitted  to  be  filed  should  be  sent; 

(v)  The  address  of  the  Hearing  Clerk 
to  whom  all  inquiries  should  be  directed 
and  with  whom  documents  are  required 
to  be  filed. 

(vi)  A  statement  that  all  petitions  to 
be  made  an  intervener  must  be  filed 
with  the  Hearing  Clerk  within  25  days 
from  the  date  of  the  notice  of  public 
hearing  and  must  conform  to  the  re¬ 
quirements  of  paragraph  (g)  of  this 
section. 


(3)  The  notice  of  public  hearing  shall 
be  issued  by  the  Assistant  Administrator 
for  Enforcement  and  General  Counsel. 

(g)  Interveners.  (1)  Any  person  de¬ 
siring  to  intervene  in  a  hearing  to  be  held 
under  section  207(c)  (1)  of  the  Act  shall 
file  a  petition  setting  forth  the  facts  and 
reasons  why  he  thinks  he  should  be  per¬ 
mitted  to  intervene. 

(2)  In  passing  upon  a  petition  to  in¬ 
tervene,  the  following  factors,  among 
other  things,  shall  be  considered  by  the 
Presiding  Officer: 

(i)  The  nature  of  the  petitioner’s  in¬ 
terest  including  the  nature  and  the 
extent  of  the  property,  financial,  en¬ 
vironmental  protection,  or  other  inter¬ 
est  of  the  petitioner; 

(ii)  The  effect  of  the  order  which  may 
be  entered  in  the  proceeding  on  peti¬ 
tioner’s  interest; 

(iii)  The  extent  to  which  the  petition¬ 
er’s  interest  will  be  represented  by  exist¬ 
ing  parties  or  may  be  protected  by  other 
means; 

(iv)  The  extent  to  which  petitioner’s 
participation  may  reasonably  be  ex¬ 
pected  to  assist  materially  in  the  de¬ 
velopment  of  a  complete  record; 

(v)  The  effect  of  the  intervention  on 
the  Agency’s  statutory  mandate. 

(3)  A  petition  to  intervene  must  be 
filed  within  25  days  following  the  notice 
of  public  hearing  under  section  207(c) 
(1)  of  the  Act  and  shall  be  served  on  all 
parties.  Any  opposition  to  such  petition 
must  be  filed  within  five  days  of  such 
service. 

(4)  All  petitions  to  be  made  an  inter¬ 
vener  shall  be  reviewed  by  the  Presiding 
Officer  using  the  criteria  set  forth  in 
subparagraph  (2)  of  this  paragraph  and 
considering  any  oppositions  to  such  peti¬ 
tion.  Where  the  petition  demonstrates 
that  the  petitioner’s  Interest  is  limited 
to  particular  issues,  the  Presiding  Officer 
may,  in  granting  such  petition,  limit 
petitioner’s  participation  to  those  par¬ 
ticular  issues  only. 

(5)  If  the  Presiding  Officer  grants  the 
petition  with  respect  to  any  or  all  is¬ 
sues,  he  shall  so  notify,  or  direct  the 
Hearing  Clerk  to  notify,  the  petitioner 
and  all  parties.  If  the  Presiding  Officer 
denies  the  petition  he  shall  so  notify,  or 
direct  the  Hearing  Clerk  to  notify,  the 
petitioner  and  all  parties  and  shall 
briefly  state  the  reasons  why  the  peti¬ 
tion  was  denied. 

(6)  All  petitions  to  be  made  an  inter¬ 
vener  shall  include  an  agreement  by  the 
petitioner,  and  any  person  represented 
by  the  petitioner,  to  be  subject  to  ex¬ 
amination  and  cross-examination  and 
to  make  any  supporting  and  relevant 
records  available  at  its  own  expense  upon 
the  request  of  the  Presiding  Officer,  on 
his  own  motion  or  the  motion  of  any 
party  or  other  intervener.  If  the  inter¬ 
vener  fails  to  comply  with  any  such 
request,  the  Presiding  Officer  may  in  his 
discretion,  terminate  his  status  as  an 
intervener. 

(h)  Intervention  by  motion.  Follow¬ 
ing  the  expiration  of  the  time  prescribed 
in  paragraph  (g)  of  this  section  for  the 
submission  of  petitions  to  intervene  in 
a  hearing,  any  person  may  file  a  motion 
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with  the  Presiding  Officer  to  intervene  in 
a  hearing.  Such  a  motion  must  contain 
the  information  and  commitments  re¬ 
quired  by  subparagraphs  (2)  and  (6)  of 
paragraph  (g)  of  this  section,  and.  In 
addition,  must  show  that  there  is  good 
cause  for  granting  the  motion  and  must 
contain  a  statement  that  the  intervener 
shall  be  bound  by  agreements,  arrange¬ 
ments,  and  other  determinations  which 
may  have  been  made  in  the  proceeding. 

(i)  Amicus  Curiae.  Persons  not  par¬ 
ties  to  the  proceedings  wishing  to  file 
briefs  may  do  so  by  leave  of  the  Presid¬ 
ing  Officer  granted  on  motion.  A  motion 
for  leavo  shall  identify  the  interest  of 
the  applicant  and  shall  state  the  reasons 
why  the  proposed  amicus  brief  is 
desirable. 

(j)  Presiding  Officer.  The  Presiding 
Officer  shall  have  the  duty  to  conduct  a 
fair  and  impartial  hearing  in  accordance 
with  5  U.S.C.  sections  554,  556  and  557, 
to  take  all  necessary  action  to  avoid  de¬ 
lay  in  the  disposition  of  the  proceedings 
and  to  maintain  order.  He  shall  have  all 
power  consistent  with  Agency  rule  and 
with  the  Administrative  Procedure  Act 
necessary  to  this  end,  including  the 
following : 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence ; 

(3)  To  regulate  the  course  of  the  hear¬ 
ings  and  the  conduct  of  the  parties' and 
their  counsel  therein ; 

(4)  To  hold  conferences  for  sim¬ 
plification  of  the  issues  or  any  other 
proper  purpose; 

(5)  To  consider  and  rule  upon  all  pro¬ 
cedural  and  other  motions  appropriate  in 
such  proceedings; 

(6)  To  require  the  submission  of  direct 
testimony  in  written  form  with  or  with¬ 
out  affidavit  whenever,  in  the  opinion 
of  the  Presiding  Officer,  oral  testimony 
is  not  necessary  for  full  and  true  disclo¬ 
sure  of  the  facts.  Testimony  concerning 
the  conduct  and  results  erf  tests  and  in¬ 
spections  may  be  submitted  in  written 
form. 

(7)  To  enforce  agreements  and  orders 
requiring  access  as  authorised  by  law; 

(8)  To  require  the  filing  of  briefs  on 
any  matter  on  which  he  is  required  to 
rule; 

(9)  To  require  any  party  or  any  wit¬ 
ness,  during  the  course  of  the  hearing, 
to  state  his  position  on  any  issue; 

(10)  To  take  or  cause  depositions  to 
be  taken  whenever  the  ends  of  justice 
would  be  served  thereby; 

(11)  To  make  decisions  or  recommend 
decisions  to  resolve  the  disputed  issues 
o:  the  record  of  the  tearing. 

(12)  To  issue,  upon  good  cause  shown, 
protective  orders  as  described  in  para¬ 
graph  (n)  of  this  section. 

(k)  Conferences.  (1)  At  the  discretion 
of  the  Presiding  Officer,  conferences  may 
be  held  prior  to  or  during  any  hearing. 
The  Presiding  Officer  shall  direct  the 
Hearing  Clerk  to  notify  all  parties  and 
interveners  of  the  time  and  location  of 
any  such  conference.  At  the  discretion 
of  the  Presiding  Officer,  persons  otter 


than  parties  may  attend.  At  a  conference 
the  Presiding  Officer  may : 

(i)  Obtain  stipulations  and  admissions, 
receive  requests  and  order  depositions  to 
be  taken,  identify  disputed  issues  of  fact 
and  law,  and  require  or  allow  the  sub¬ 
mission  of  written  testimony  from  any 
witness  or  party; 

(ii)  Set  a  hearing  schedule  for  as  many 
of  the  following  as  are  deemed  necessary 
by  the  Presiding  Officer : 

(A)  Oral  and  written  statements; 

(B)  Submission  of  written  direct  testi¬ 
mony  as  required  or  authorized  by  the 
Presiding  Officer; 

(C)  Oral  direct  and  cross-examination 
of  a  witness  where  necessary  as  pre¬ 
scribed  in  paragraph  (p)  of  this  section; 

(D)  Oral  argument,  if  appropriate. 

(iii)  Identify  matters  of  which  official 
notice  may  be  taken; 

(iv)  Consider  limitation  of  the  number 
of  expert  and  other  witnesses; 

(v)  Consider  the  procedure  to  be  fol¬ 
lowed  at  the  hearing;  and 

(vi)  Consider  any  other  matter  that 
may  expedite  the  hearing  or  aid  in  the 
disposition  of  the  issue. 

(2)  The  results  of  any  conference  in¬ 
cluding  all  stipulations  shall,  if  not  tran¬ 
scribed,  be  summarized  in  writing  by  the 
Presiding  Officer  and  made  part  of  the 
record. 

(1)  Primary  discovery  ( exchange  of 
witness  lists  and  documents).  (1)  At  a 
prehearing  conference  or  within  some 
reasonable  time  set  by  the  Presiding  Of¬ 
ficer  prior  to  the  hearing,  each  party 
shall  make  available  to  the  other  par¬ 
ties  the  names  of  the  expert  and  other 
witnesses  the  party  expects  to  call,  to¬ 
gether  with  a  brief  summary  of  their 
expected  testimony  and  a  list  of  all  docu¬ 
ments  and  exhibits  which  the  party  ex¬ 
pects  to  introduce  into  evidence.  There¬ 
after,  witnesses,  documents,  or  exhibits 
may  be  added  and  summaries  of  expected 
testimony  amended  upon  motion  by  a 
party. 

(2)  The  Presiding  Officer,  may,  upon 
motion  by  a  party  or  other  person,  and 
for  good  cause  shown,  by  order  (i)  re¬ 
strict  or  defer  disclosure  by  a  party  of 
the  name  of  a  witness  or  a  narrative 
summary  of  the  expected  testimony  of  a 
witness,  and  (ii)  prescribe  other  appro¬ 
priate  measures  to  protect  a  witness.  Any 
party  affected  by  any  such  action  shall 
have  an  adequate  opportunity,  once  he 
learns  the  name  of  a  witness  and  obtains 
the  narrative  summary  of  his  expected 
testimony,  to  prepare  for  the  presenta¬ 
tion  of  his  case. 

(m)  Other  discovery.  (1)  Except  as  so 
provided  by  paragraph  (1)  of  this  sec¬ 
tion,  further  discovery,  under  this  para¬ 
graph,  shall  be  permitted  only  upon  de¬ 
termination  by  the  Presiding  Officer: 

<i)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be  ob¬ 
tained  is  not  obtainable  voluntarily;  and 

(iii)  That  such  information  has  sig¬ 
nificant  probative  value.  The  Presiding 
Officer  shall  be  guided  by  the  procedures 
set  forth  in  the  Federal  Rules  of  Civil 
Procedure,  where  practicable,  and  the 


precedents  thereunder,  except  that  no 
discovery  shall  be  undertaken  except 
upon  order  of  the  Presiding  Officer  or 
upon  agreement  of  the  parties. 

(2)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that: 

(i)  The  information  sought  cannot  be 
obtained  by  alternative  methods;  or 

(ii)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative  evi¬ 
dence  may  otherwise  not  be  preserved 
for  presentation  by  a  witness  at  the 
hearing. 

(3)  Any  party  to  the  proceeding  desir¬ 
ing  an  order  of  discovery  shall  make  a 
motion  or  motions  therefor.  Such  a  mo¬ 
tion  shall  set  forth: 

(i)  The  circumstances  warranting  the 
taking  of  the  discovery; 

(ii)  The  nature  of  the  information  ex¬ 
pected  to  be  discovered;  and 

(iii)  The  proposed  time  and  place 
where  it  will  be  taken.  If  the  Presiding 
Officer  determines  the  motion  should  be 
granted,  he  shall  issue  an  order  for  the 
taking  of  such  discovery  together  with 
the  conditions  and  terms  thereof. 

(4)  Failure  to  comply  with  an  order 
issued  pursuant  to  this  paragraph  may 
lead  to  the  inference  that  the  informa¬ 
tion  to  be  discovered  would  be  adverse 
to  the  person  or  party  from  whom  the  in¬ 
formation  was  sought. 

(n)  Protective  orders:  in  camera  pro¬ 
ceedings.  (1)  Upon  motion  by  a  party 
or  by  the  person  from  whom  discovery 
is  sought,  and  upon  a  showing  by  the 
movant  that  the  disclosure  of  the  in¬ 
formation  to  be  discovered,  or  a  par¬ 
ticular  part  thereof,  (other  than  emis¬ 
sion  data)  would  result  in  methods  or 
processes  entitled  to  protection  as  trade 
secrets  of  such  person  being  divulged, 
the  Presiding  Officer  may  enter  a  pro¬ 
tective  order  with  respect  to  such  ma¬ 
terial.  Any  protective  order  shall  contain 
such  terms  governing  the  treatment  of 
the  information  as  may  be  appropriate 
under  the  circumstances  to  prevent  dis¬ 
closure  outside  the  hearing:  Provided, 
That  the  order  shall  state  that  the  ma¬ 
terial  shall  be  filed  separately  from  other 
evidence  and  exhibits  in  the  hearing. 
Disclosure  shall  be  limited  to  parties  to 
the  hearing,  their  counsel  and  relevant 
technical  consultants,  and  authorised 
representatives  of  the  United  States 
concerned  with  carrying  out  the  Act. 
Except  in  the  ease  of  the  government, 
disclosure  may  be  limited  to  counsel  to 
parties  who  shall  not  disclose  such  in¬ 
formation  to  the  parties  themselves.  Ex¬ 
cept  in  the  case  of  the  government,  dis¬ 
closure  to  a  party  or  his  counsel  shall 
be  conditioned  on  execution  of  a  sworn 
statement  that  no  disclosure  of  the  in¬ 
formation  will  be  made  to  persons  -not 
entitled  to  receive  it  under  the  terms  of 
the  protective  order.  (No  such  provision 
is  necessary  where  government  em¬ 
ployees  are  concerned  because  disclo¬ 
sure  by  them  is  subject  to  the  terms  of 
18  U.B.C.  1905.) 

(2)  (i)  A  party  or  person  seeking  a 
protective  order  may  be  permitted  to 
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make  all  or  part  of  the  required  showing 
in  camera.  A  record  shall  be  made  of 
such  in  camera  proceedings.  If  the  Pre¬ 
siding  Officer  enters  a  protective  order 
following  a  showing  in  camera,  the  rec¬ 
ord  of  such  showing  shall  be  sealed  and 
preserved  and  made  available  to  the 
Agency  or  court  in  the  event  of  appeal. 

(ii)  Attendance  at  any  in  camera  pro¬ 
ceeding  may  be  limited  to  the  Presiding 
Officer,  the  Agency,  and  the  person  or 
party  seeking  the  protective  order. 

(3)  Any  party,  subject  to  the  terms 
and  conditions  of  any  protective  order 
issued  pursuant  to  subparagraph  (1)  of 
this  paragraph,  desiring  for  the  presen¬ 
tation  of  his  case  to  make  use  of  any 
in  camera  documents  or  testimony  shall 
make  application  to  the  Presiding  Offi¬ 
cer  by  motion  setting  forth  the  justifica¬ 
tion  therefor.  The  Presiding  Officer,  in 
granting  any  such  motion,  shall  enter 
an  order  protecting  the  rights  of  the 
affected  persons  and  parties  and  pre¬ 
venting  unnecessary  disclosure  of  such 
information,  including  the  presentation 
of  such  information  and  oral  testimony 
and  cross-examination  concerning  it  in 
executive  session,  as  in  his  discretion 
is  necessary  and  practicable. 

(4)  In  the  submittal  of  proposed  find¬ 
ings,  briefs,  or  other  papers,  counsel  for 
all  parties  shall  make  a  good  faith  at¬ 
tempt  to  refrain  from  disclosing  the 
specific  details  of  in  camera  documents 
and  testimony.  This  shall  not  preclude 
references  in  such  proposed  findings, 
briefs,  or  other  papers  to  such  documents 
or  testimony  including  generalized  state¬ 
ments  based  on  their  contents.  To  the 
extent  that  counsel  consider  it  necessary 
to  include  specific  details  in  their  pre¬ 
sentations,  such  data  shall  be  incorpo¬ 
rated  in  separate  proposed  findings, 
briefs,  or  other  papers  marked  “con¬ 
fidential”,  which  shall  become  part  of 
the  in  camera  record. 

(o)  Motions.  (1)  All  motions,  except 
those  made  orally  during  the  course  of 
the  hearing,  shall  be  in  writing  and  shall 
state  with  particularity  the  grounds 
therefor,  shall  set  forth  the  relief  or 
order  sought,  and  shall  be  filed  with  the 
Hearing  Clerk  and  served  upon  all 
parties. 

(2)  Within  ten  days  after  service  of 
any  motion  filed  pursuant  to  this  section, 
or  within  such  other  time  as  may  be  fixed 
by  the  Administrator,  the  Judicial  Offi¬ 
cer,  or  the  Presiding  Officer,  as  appro¬ 
priate,  any  party  may  serve  and  file  an 
answer  to  the  motion.  The  movant  shall, 
if  requested  by  the  Administrator,  the 
Judicial  Officer,  or  the  Presiding  Officer, 
as  appropriate,  serve  and  file  reply 
papers  within  the  time  set  by  the  request. 

(3)  The  Presiding  Officer  shall  rule 
upon  all  motions  filed  or  made  prior  to 
the  filing  of  his  decision  or  accelerated 
decision,  as  appropriate.  The  Adminis¬ 
trator  or  the  Judicial  Officer,  as  appro¬ 
priate,  shall  rule  upon  all  motions  filed 
prior  to  the  appointment  of  a  Presiding 
Officer  and  all  motions  filed  after  the 
filing  of  the  decision  of  the  Presiding 
Officer  or  accelerated  decision.  Oral 
argument  of  motions  will  be  permitted 
only  if  the  Presiding  Officer,  the  Admin¬ 


istrator,  or  the  Judicial  Officer,  as  appro¬ 
priate,  deems  it  necessary. 

(p)  Evidence .  (1)  The  official  tran¬ 
scripts  and  exhibits,  together  with  all 
papers  and  requests  filed  in  the  proceed¬ 
ing,  shall  constitute  the  record.  Immate¬ 
rial  or  irrelevant  parts  of  an  admissible 
document  shall  be  segregated  and  ex¬ 
cluded  so  far  as  practicable.  Documents 
or  parts  thereof  subject  to  a  protective 
order  under  paragraph  (n)  of  this  sec¬ 
tion  shall  be  segregated.  Evidence  may 
be  received  at  the  hearing  even  though 
inadmissible  under  the  rules  of  evidence 
applicable  to  judicial  proceedings.  The 
weight  to  be  given  evidence  shall  be  de¬ 
termined  by  its  reliability  and  probative 
value. 

(2)  The  Presiding  Officer  shall  allow 
the  parties  to  examine  and  to  cross- 
examine  a  witness  to  the  extent  that 
such  examination  and  cross-examination 
is  necessary  for  a  full  and  true  disclosure 
of  the  facts. 

(3)  Rulings  of  the  Presiding  Officer  on 
the  admissibility  of  evidence,  the  pro¬ 
priety  of  examination  and  cross- 
examination  and  other  procedural  mat¬ 
ters  shall  appear  in  the  record. 

(4)  Parties  shall  automatically  be 
presumed  to  have  taken  exception  to  an 
adverse  ruling. 

(q)  Interlocutory  Appeal.  (1)  An  inter¬ 
locutory  appeal  may  be  taken  to  the 
Administrator  either  (i)  with  the  con¬ 
sent  of  the  Presiding  Officer  and  where 
he  certifies  on  the  record  or  in  writing 
that  the  allowance  of  an  interlocutory 
appeal  is  clearly  necessary  to  prevent  ex¬ 
ceptional  delay,  expense  or  prejudice  to 
any  party  or  substantial  detriment  to  the 
public  interest,  or  (ii)  absent  the  consent 
of  the  Presiding  Officer,  by  permission 
of  the  Administrator. 

(2)  Applications  for  interlocutory  ap¬ 
peal  of  any  ruling  or  order  of  the  Presid¬ 
ing  Officer  may  be  filed  with  the  Presid¬ 
ing  Officer  within  5  days  of  the  issuance 
of  the  ruling  or  order  being  appealed. 
Answers  thereto  by  other  parties  may  be 
filed  within  5  days  of  the  service  of  such 
applications. 

(3)  The  Presiding  Officer  shall  rule  on 
such  applications  within  5  days  of  the 
filing  of  such  application  or  answers 
thereto. 

(4)  Applications  to  file  such  appeals 
absent  consent  of  the  Presiding  Officer 
shall  be  filed  with  the  Administrator 
within  5  days  of  the  denial  of  any  appeal 
by  the  Presiding  Officer. 

(5)  The  Administrator  will  consider 
the  merits  of  the  appeal  on  the  applica¬ 
tion  and  any  answers  thereto.  No  oral 
argument  will  be  heard  nor  other  briefs 
filed  unless  the  Administrator  directs 
otherwise. 

(6)  Except  under  extraordinary  cir¬ 
cumstances  as  determined  by  the  Presid¬ 
ing  Officer,  the  taking  of  an  interlocu¬ 
tory  appeal  will  not  stay  the  hearing. 

(r)  Record.  (1)  Hearings  shall  be  sten- 
ographically  reported  and  transcribed, 
and  the  original  transcript  shall  be  part 
of  the  record  and  the  sole  official  tran¬ 
script.  Copies  of  the  record  shall  be  filed 
with  the  Hearing  Clerk  and  made  avail¬ 
able  during  Agency  business  hours  for 


public  inspection.  Any  person  desiring  a 
copy  of  the  record  of  the  hearing  or  any 
part  thereof  shall  be  entitled  to  the  same 
upon  payment  of  the  cost  thereof. 

(2)  The  official  transcripts  and  ex¬ 
hibits,  together  with  all  papers  and  re¬ 
quests  filed  in  the  proceeding,  shall  con¬ 
stitute  the  record. 

(s)  Proposed  findings,  conclusions.  (1) 
Within  20  days  of  the  close  of  the  re¬ 
ception  of  evidence,  or  within  such 
longer  time  as  may  be  fixed  by  the  Pre¬ 
siding  Officer,  any  party  may  submit  for 
the  consideration  of  the  Presiding  Of-  - 
fleer  proposed  findings  of  fact,  conclu¬ 
sions  of  law,  and  a  proposed  rule  or  order, 
together  with  reasons  therefor  and  briefs 
in  support  thereof.  Such  proposals  shall 
be  in  writing,  shall  be  served  upon  all 
parties,  and  shall  contain  adequate  ref¬ 
erences  to  the  record  and  authorities 
relied  on. 

(2)  The  record  shall  show  the  Presid¬ 
ing  Officer’s  ruling  on  the  proposed  find¬ 
ings  and  conclusions  except  when  his 
order  disposing  of  the  proceeding  other¬ 
wise  informs  the  parties  of  the  action 
taken  by  him  thereon. 

(t)  Decision  of  the  Presiding  Officer. 

(1)  Unless  extended  by  the  Administra¬ 
tor,  the  Presiding  Officer  shall  issue  and 
file  with  the  Hearing  Clerk  his  decision 
within  30  days  after  the  period  for  filing 
proposed  findings  as  provided  for  in 
paragraph  (s)  of  this  section  has  expired. 

(2)  The  Presiding  Officer’s  decision 
shall  become  the  decision  of  the  Ad¬ 
ministrator  (i)  when  no  notice  of  inten¬ 
tion  to  appeal  as  described  in  paragraph 

(u)  of  this  section  is  filed,  30  days  after 
the  issuance  thereof,  unless  in  the  in¬ 
terim  the  Administrator  shall  have 
taken  action  to  review  or  stay  the  effec¬ 
tive  date  of  the  decision;  or  (ii) ,  when  a 
notice  of  intention  to  appeal  is  filed  but 
the  appeal  is  not  perfected 'as  required 
by  paragraph  (u)  of  this  section,  5  days 
after  the  period  allowed  for  perfection 
of  an  appeal  has  expired  unless  within 
that  5  day  period,  the  Administrator 
shall  have  taken  action  to  review  or  stay 
the  effective  date  of  the  decision. 

(3)  The  Presiding  Officer’s  decision 
shall  Include  a  statement  of  findings  and 
conclusions,  as  well  as  the  reasons  or 
basis  therefor,  upon  all  the  material  is¬ 
sues  of  fact  or  law  presented  on  the  rec¬ 
ord  and  an  appropriate  rule  or  order. 
Such  decision  shall  be  supported  by  sub¬ 
stantial  evidence  and  based  upon  a  con¬ 
sideration  of  the  whole  record. 

(4)  At  any  time  prior  to  the  Issuance 
of  his  decision,  the  Presiding  Officer  may 
reopen  the  proceeding  for  the  reception 
of  further  evidence.  Except  for  the  cor¬ 
rection  of  clerical  errors,  the  jurisdiction 
of  the  Presiding  Officer  is  terminated 
upon  the  issuance  of  his  decision. 

(u)  Appeal  from  the  Decision  of  the 
Presiding  Officer.  (1)  Any  party  to  a 
proceeding  may  appeal  the  Presiding 
Officer’s  decision  to  the  Administrator: 
Provided,  That  within  10  days  after  is¬ 
suance  of  the  Presiding  Officer’s  decision 
such  party  files  a  notice  of  intention  to 
appeal  and  an  appeal  brief  within  30 
days  of  such  decision. 

(2)  When  an  appeal  is  taken  from  the 
decision  of  the  Presiding  Officer,  any 
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party  may  file  a  brief  with  respect  to 
such  appeal.  The  brief  shall  be  filed 
within  20  days  of  the  date  of  the  filing 
of  the  appellant’s  brief. 

(3)  Any  brief  filed  pursuant  to  this 
paragraph  shall  contain  in  the  order  in¬ 
dicated,  the  following: 

(i)  A  subject  index  of  the  matter  in 
the  brief,  with  page  references,  and  a 
table  of  cases  (alphabetically  arranged) , 
textbooks,  statutes,  and  other  material 
cited,  with  page  references  thereto; 

(ii)  A  specification  of  the  issues  in¬ 
tended  to  be  urged ; 

(iii)  The  argument  presenting  clearly 
the  points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
issue,  with  specific  page  references  to  the 
record  and  the  legal  or  other  material 
relied  upon;  and 

(iv)  A  proposed  form  of  rule  or  order 
for  the  Administrator’s  consideration  if 
different  from  the  rule  or  order  contained 
in  the  Presiding  Officer’s  decision. 

(4)  No  brief  in  excess  of  40  pages  shall 
be  filed  without  leave  of  the  Adminis¬ 
trator. 

(5)  Oral  argument  will  be  allowed  in 
the  discretion  of  the  Administrator. 

(v)  Review  of  the  Presiding  Officer’s 
Decision  in  Absence  of  Appeal.  (1)  If, 
after  the  expiration  of  the  period  for 
taking  an  appeal  as  provided  for  by  para¬ 
graph  (u)  of  this  section,  no  notice  of 
intention  to  appeal  the  decision  of  the 
Presiding  Officer  has  been  filed,  or  if 
filed,  not  perfected,  the  Hearing  Clerk 
shall  so  notify  the  Administrator. 

(2)  The  Administrator,  upon  receipt 
of  notice  from  the  Hearing  Clerk  that  no 
notice  of  intention  to  appeal  has  been 
filed,  or  if  filed,  not  perfected  pursuant 
to  paragraph  (u)  of  this  section,  may,  on 
his  own  motion,  within  the  time  limits 
specified  in  paragraph  (t)  (2)  of  this 
section,  review  the  decision  of  the  Pre¬ 
siding  Officer.  Notice  of  the  intention  of 
the  Administrator  to  review  the  decision 
of  the  Presiding  Officer  shall  be  given  to 
all  parties  and  shall  set  forth  the  scope 
of  such  review  and  the  issues  which  shall 
be  considered  and  shall  make  provision 
for  filing  of  briefs. 

(w)  Decision  on  appeal  or  review.  (1) 
Upon  appeal  from  or  review  of  the  Pre¬ 
siding  Offlcer’jg  decision,  the  Administra¬ 
tor  shall  consider  such  parts  of  the  record 
as  are  cited  or  as  may  be  necessary  to  re¬ 
solve  the  issues  presented  and,  in  addi¬ 
tion  shall  to  the  extent  necessary  or  de¬ 


sirable  exercise  all  the  powers  which  he 
could  have  exercised  if  he  had  presided 
at  the  hearing. 

(2)  In  rendering  his  decision,  the  Ad¬ 
ministrator  shall  adopt,  modify  or  set 
aside  the  findings,  conclusions,  and  rule 
or  order  contained  in  the  decision  of  the 
Presiding  Officer  and  shall  set  forth  in 
his  decision  a  statement  of  the  reasons 
or  bases  for  his  action. 

(3)  In  those  cases  where  the  Adminis¬ 
trator  believes  that  he  should  have  fur¬ 
ther  information  or  additional  views  of 
the  parties  as  to  the  form  and  content  of 
the  rule  or  order  to  be  issued,  the  Ad¬ 
ministrator,  in  his  discretion,  may  with¬ 
hold  final  action  pending  the  receipt  of 
such  additional  information  or  views,  or 
may  remand  the  case  to  the  Presiding 
Officer. 

(x)  Reconsideration.  Within  twenty 
(20)  days  after  issuance  of  the  Adminis¬ 
trator’s  decision,  any  party  may  file  with 
the  Administrator  a  petition  for  recon¬ 
sideration  of  such  decision,  setting  forth 
the  relief  desired  and  the  grounds  in  sup¬ 
port  thereof.  Any  petition  filed  under  this 
subsection  must  be  confined  to  new  ques¬ 
tions  raised  by  the  decision  or  final  order 
and  upon  which  the  petitioner  had  no 
opportunity  to  argue  before  the  Presid¬ 
ing  Officer  or  the  Administrator.  Any 
party  desiring  to  oppose  such  a  petition 
shall  file  and  answer  thereto  within  ten 
(10)  days  after  the  filing  of  the  petition. 
The  filing  of  a  petition  for  reconsider¬ 
ation  shall  not  operate  to  stay  the  effec¬ 
tive  date  of  the  decision  or  order  or  to 
toll  the  running  of  any  statutory  time 
period  affecting  such  decision  or  order 
unless  specifically  so  ordered  by  the 
Administrator. 

(y)  Accelerated  decision:  dismissal. 
(1)  The  Presiding  Officer,  upon  motion 
of  any  party  or  sua  sponte,  may  at  any 
time  render  an  accelerated  decision  in 
favor  of  the  Agency  or  the  manufacturer 
as  to  all  or  any  part  of  the  proceeding, 
without  further  hearing  or  upon  such 
limited  additional  evidence  such  as  affi¬ 
davits  as  he  may  require,  or  dismiss  any 
party  with  prejudice,  under  any  of  the 
following  conditions: 

(i)  Failure  to  state  a  claim  upon  which 
relief  can  be  granted,  or  direct  or  col¬ 
lateral  estoppel; 

'  (ii)  There  is  no  genuine  issue  of  ma¬ 
terial  fact  and  a  party  is  entitled  to  judg¬ 
ment  as  a  matter  of  law;  or 

(iii)  Such  other  and  further  reasons 


as  are  just,  including  specifically  failure 
to  obey  a  procedural  order  of  the  Pre¬ 
siding  Officer. 

(2)  If  under  this  paragraph  an  ac¬ 
celerated  decision  is  issued  as  to  all  the 
issues  and  claims  joined  in  the  proceed¬ 
ing,  the  decision  shall  be  treated  for  the 
purposes  of  these  procedures  as  the  de¬ 
cision  of  the  Presiding  Officer  as  pro¬ 
vided  in  paragraph  (p)  of  this  section. 

(3)  If  under  this  paragraph,  judg¬ 
ment  is  rendered  on  less  than  all  issues 
or  claims  in  the  proceeding,  the  Presid¬ 
ing  Officer  shall  determine  what  material 
facts  exist  without  substantial  contro¬ 
versy  and  what  material  facts  are  actu¬ 
ally  and  in  good  faith  controverted.  He 
shall  thereupon  issue  an  order  specifying 
the  facts  which  appear  without  substan¬ 
tial  controversy,  and  the  issues  and 
claims  upon  which  the  hearing  will 
proceed. 

(z)  Conclusion  of  hearing.  (1)  If, 
after  the  expiration  of  the  period  for 
taking  an  appeal  as  provided  for  by 
paragraph  (r)  of  this  section,  no  appeal 
has  been  taken  from  the  Presiding  Of¬ 
ficer’s  decision,  and,  after  the  expiration 
of  the  period  for  review  by  the  Admin¬ 
istrator  on  his  own  motion  as  provided 
for  by  paragraph  (v)  of  this  section,  the 
Administrator  does  not  move  to  review 
such  decision,  the  hearing  will  be  deemed 
to  have  ended  at  the  expiration  of  all 
periods  allowed  for  such  appeal  and  re¬ 
view. 

(2)  If  an  appeal  of  Presiding  Officer’s 
decision  is  taken  pursuant  to  paragraph 
(u)  of  this  section,  or  if,  in  the  absence 
of  such  appeal,  the  Administrator  moves 
to  review  the  decision  of  the  Presiding 
Officer  pursuant  to  paragraph  (v)  of  this 
section,  the  hearing  will  be  deemed  to 
have  ended  upon  the  rendering  of  a  final 
decision  by  the  Administrator. 

(aa)  Judicial  Review.  (1)  The  Admin¬ 
istrator  hereby  designates  the  Deputy 
General  Counsel,  Environmental  Pro¬ 
tection  Agency  as  the  officer  upon  whom 
copy  of  any  petition  for  judicial  review 
shall  be  served.  Such  officer  shall  be  re¬ 
sponsible  for  filing  in  the  court  the  rec¬ 
ord  on  which  the  order  of  the  Adminis¬ 
trator  is  based. 

(2)  Before  forwarding  the  record  to 
the  court,  the  Agency  shall  advise  the 
petitioner  of  costs  of  preparing  it  and  as 
soon  as  payment  to  cover  fees  is  made 
shall  forward  the  record  to  the  court. 
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